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TO  THE 
RIGHT  HONOURABLE 

ALEXANDER  Lord  LOUGHBOROUGH, 

BARON  LOUGHBOROUGH,  OF  LOUGHBOROUGH, 
IN  THE  COUNTY  OF  LEICESTER, 

LORD  HIGH  CHANCELLOR 

OF  GREAT  BRITAIN: 

THE    FOLLOWING 

POSTHUMOUS    WORKS 

OF 

CHARLES  FEARNE,   ES^IRE, 

AUTHOR     OF     THE    ESSAY     ON     CONTINGENT 
REMAINDERS  AND  EXECUTORY  DEVISES, 

&c.  &c. 

ARE, 

BY  HIS  LORDSHIFs  PERMISSION, 

MOST  HUMBLY  INSCRIBED, 

BY  HIS  LORDSHIFs 

OBLIGED  AND 

VERT  OBEDIENT  SERVANT, 


THE  EDITOR. 
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PREFACE. 

TH  s  eflabliihed  charader  of  the  Author  of 
thp  following  fheets,  and  the  high 
patronage  under  which  they  are  Introduced 
to  the  Profe^ion^  would  render  any  attempt 
9t  further  recommendatioo  on  the  part  of 
the  Editor  as  vain,  as  it  is  unneceifary.  For 
hini|  therefore^  little  remains  but  to  give  the 
Reader  fome  account  of  the  feveral  pieces 
V^hich  compofe  this  volume^ 


The  Reading  on  the  Statute  of  27  Hen.  8. 
of  Inrolments  of  Bargains  and  Sales^  is  pro* 
bably  as  complete  as  the  Author  could  make 
it :  It  was  delivered  by  himfelf  before  a 
learned  Society  ;  and  that  he  faw  no  fu^dent 
reafbn  to  alter  his  opiqton  of  the  principles 
there  laid  down^  appears  in  fome  very  late 
inftances,  wherein  his  attention  was  called  to 
the  fubje£t  of  that  Reading,  in  the  courfe  of 
pfofeflional  practice. 


A  4 


The 


viii  PREFACE. 

The  Arguments  in  the  Cafe  of  the  Re- 
prefentatives  of  General  Stanwix  and  his 
daughter,  were  never  ,fliewa  by  the  Author 
but  to  a  few  felecfl:  frieqds :"  They  are  in- 
ferted  in  this  coliedioii,  as  well  on  ac- 
count  of  the  fihgularity  of  the  cafe,  as  of  th^ 
ingenious  nature  of  the  arguments  themfelves, 
Irhe  Editor  has  not  met  with  any  report  of 
the  cafe,"  except  that  in  i  Sir  fT,  BL  640 ; 
and  which  is. noticed  in  Mr.  Chrtfiians  edition 
of  the'  Commentaries/ vol.  2.  p,  516.'  The 
fubftance  of*  what  is  given  in  the  Note  to 
thefe  arguments,  was  cclleded  from  a  pe- 
riodical publication, 

•  •        -       • 

The  Opinions  make  up  the  chief  part  of 

the  Work,  and  are  felefted  from  amongft  a 

great  number,  the  Editor  avoiding  the  lofer- 

tfon  of  iucH    as  might,   by  publication,   be 

productive  of  any  inconvenience  to  the  parties 

concerned  :  Thofe  he  has  admitted,  are  moftly 

on  general  points ;  and  all  dates,  names,  de- . 

fcriptions,  and  all  references  to  perfons  and 

places,  or  to  the  property  of  individuals,  have 

been  carefully  altered  or  omitted. 

'  The 


PREFACE.  ix 

The  title  of  each  Opinion,  for  the  moft 
part,  (particularly  where  no  cafe  is  prefixed,) 
contains  the  chief  fubje£l,  combined  with  the 
turn  of  the  Author's  opinion  upon  it,  and  is 
only  a  fliort  abftrad  of  the  Opinion, 

As  to  any  defeats  or  inaccuracies,  and  no 
doubt  there  are  forae  with  which  the  Editor 
may  be  thought  chargeable,  he  begs  leave  to 

ofier  in  extenuation,  that  the  hours  devoted 

'  •   ■  » 

to  tills  compilation  were  Ilolen  from  the 
exercife  of  profitable  employment,  folely  for 
the  fatisfadlion  of  endeavouring  to  ferve  a 
very  deferving  lady,  the  widow  of  one  who 
was  the  guardian  of  his  infancy,  and  had 
honoured  him  with  the  moft  intimate  friend* 
fhip :  He  feels  it  however  incumbent  on  him 
to  add,  that,  throughout  the  whole  of  this 
work,  he  is  indebted,  for  very  able  affiftancc, 
to  a  gentleman,  formerly  a  pupil  and  friend 
of  the  Author's,  whofe  name  he  fliould  be 
proud  to  mention* 

THOMAS  MITCHELL  SH  A  DWELL, 


GRAr's-lNN-SqUARE, 

Dec,  IJ^O. 


Mrs. 


Mn.  Fearne  mji  refpeSlfulfy  prefents  htf 
grateful  acknowledgments  to  the  Sulfaribers^  for 
the  very  liberal  encouragement  with  whifb  this 
fTork  bath  been  honoured. 
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READING 


ON    THE 


STATUTE    OF.  INROLLMEMTS. 

27th  HENRT  VIIL 


Gentlemen^ 

I  DO  not  know  any  more  proper  way  of  ex- 
prcffingnny  fenfe  of  the  honour  I  experience, 
in  being  elected  a  Reader  to  this  Society,  thin" 
by  endeavouring  to  fulfil  the  office  of  that  ap- 
pointment to  the  beft  of  my  abilities. 

This  I  propofe  to  do  in  the  following  difcourfe; 
wherein  it  is  my  profiled  defign,  fo  far  as  the' 
extent  of  my  judgment  and  the  nature  of  thbfe 
materials  which  fall  within  the  confined  limits  0/ 
my  obfervation  enable  me,  equally  to  avoid  the 
parade  of  obfokte  erudition,  and  the  hnpcrtinencc^ 
of  trifling  futility.    Both  arc  alike  foreign  to  the 
end  of  that  inftitution  under  which  I  now  hope 
to  be  indulged  with  your  attention;  and  I  fliould^ 
but  ill   acquit    myfelf  to   that  indulgence,   in 
wafting  it  upon  doftrincs  long  fince  worh  out  of 

B  a  ufe. 
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ufe^  or  trifling  with  it  in  barren  fubtleticsj  or  in 
a  detail  of  comoion-place  matters^  familiar  to  all 
i¥ho  have  paiTed  the  threfbold  of  the  profeffion, 

ft 

I  mean  to  direft  and  confine  my  prefent  Read- 
ing to  certain  points  of  legal  learning,  which, 
though  rbf y  iire  occalionally  very  ufeful  and  im« 
portanc  to  be  known,  are  however  not  of  fuch 
frequent  occurrence  as  to  meet  ihe  attention  of 
every  Gentleman  in  the  courfe  of  praftice  j  nor 
yet  arc  the  fubjeds  of  fuch  notice  in  our 
books,  as  to  furnifli  him  with  that  information 
which  particular  occafions  may  make  him  wiih 
for. 


7 


With  this  view  I  have  fele£ted  and  arraAge4 
a  fe^  obffrvations  upon  t;be  Statute  of  the  ayth 
Umry  VIII.  pi  InroUments.of  Bargains  and  Sales, 
in  which  I  Ihall  t^ke  oecafion  to  (gbmit  to  your 
judgments  certain  diftinftions,  for  the  afccrtaining 
wjth  a  degree;  of' fcienti fie  precifion,  the.  fcveral 
itxrcies  of  hereditatinents  whj.<:h.are  ^he  pbjeAs  of 
tjkat  Statute,  ia  refpefi:  to  i;i^e  Inrollment  of  con- 
iKcyance^i  thereof  by  bargain  apijfalc, 

I  rup()ofe»  Gentlemen^  you  are  furprifed  at 
hearing  a  propofal  of  tbia  nature  introduced  by 
an  avowed  intention  in  iu  author  to  avoid  mat- 
tfEtfs  of  trife  koowledgCt  beeaufe  I  am  confident 
there  are^maf^y  to  whom  the.Statute  I  have  men<^ 
tioned  f<;emir  lo  ft^rid  in  otfid  6f  no  fort  of  com^ 

ment 
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mcnt  or  explanation,  but  to  be  fufficicntljr  c** 
plicit  in  regard  to  its  intended  objedts^  and 
clearly  and  exprefsly  to  afcertain  what  are  the 
conveyances  to  the  operation  of  which  the  Legif« 
latore  intended  to  make  the  ceremony  of  inrolU 
mcnt  neccflary. 

A  mere  perufal  of  the  Statute,  I  confefs, 
affords  ground  for  fuch  a  belief;  but  I  appre«- 
hcnd  a  little  clofer  attention  to  it  will  fatisf]r 
us,  that  the  diftindbions  I  have  propofed  for 
the  fubjeft  of  your  prcfent  notice,  arc  not  fo 
obvious  as  the  firft  glance  reprcfents  them. 

The  Statute  makes  certain  ceremonies  requifite 
to  the  operation  of  a  bargain  and  fale  of  manors, 
lands,  tenements,  or  other  hereditaments.  Now^ 
to  attain  a  clear  notion  of  the  application  and 
extent  of  this  Ad,  it  is  necefTary  to  fettle  what  is 
meant  by  a  bargain  and  fale,  what  are  the  par* 
ticular  cafes  in  which  any  fort  of  hereditaments 
can  be  faid  to  pafs  by  bargain  and  fale  only  % 
which  Utter  point  involves  another  inquiry, 
whether  this  predicannrent  is  applicable  indifcri-* 
minately  to  all  forts  of  hereditaments;  and  if 
nor,  to  what  fort$  its  application  is  properly  con- 
fined. 

Mtny  cafes  might  be  put  in  which  a  prac* 
titiooer,  for  want  of  this  fort  of  preliminary 
knowledge,  would  find  it  difficult  to  afcertain^ 
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upon  aoy  fotid  grounds^  whether  a  propofed  con^ 
veyance  falls  under  the  defcription  intended  by 
the  Statute  or  not. 

To  what  elfe  than  an  inattention  to  thPs  gFOund^ 
work  can  I  afcribean  opinion,  which  I  haveknowR 
prevail  with  fome  Gentlemen   of  the  profeflion, 
for  which  indeed  they  do  not  want  the  fan&ion  of 
printed  precedents  in  conveyancing,  that  a  grant;^ 
/of  valuable  conlideration  in  nnoney>  of  an  eftate 
of  freehold  or  inheritance  in  a  fubfifting  rent,  - 
may  be  made  to  pafs  the  legal  eftate  by  a  naked 
deed,  not  giounded  on  any  preceding  a£l  or  deed, 
to  veft  the  pofleffion,  and  give  it  the  operation  of 
a  rcleafe;  nor  pcrfedted  by  inroUment,  or  any 
other  ceremony  than  the  mere  execution  of  the 
deed  itfelf  ^  for  which  they  afllgn  as  a  reafon> 
that  rents  are  of  that  fpecies  of  hereditaments 
which  lie  in  grant ;  though,  at  the  very  fame 
time,  they  would  ftart  at  the  propoTition  of  ex- 
tending the  like  dodtrine  to  the  conveyance  of 
a  reverlion  or  remainder  in  lands,  notwithftand- 
iftg  fuch  a  reverfion  or  remainder  is  an  heredi- 
tament, which  equally   lies  in  grant  as  a  rent 
does  I. 

There  are  others  again  who,  for  want  of  con- 

fidering  the  principles  on  which  thefe  points  turn, 

feem  to  think  that  every  fpecies  of  hereditament 

Tails  equally  within  the  fcope  of  the  Statute,  as 

i:ompr«liendcd  jln  the  word  htreditaments  therein 

ufedi 
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uicd  %  and  they  confequcntly  look  upon  inroU* 
m^^c,  as  no  lefs  requiQce  to  conveyances  by  way 
of  grant,  and  bargain  and  fale  of  advowfons, 
and  conunons  in  grofs,  rights  of  way,  and  other 
local  priyileges^  and  even  perfonal  annuities  of 
inheritance,  than  to  fimilar  conveyances  of  lands, 
remainders,  reverfions,  feigniories,  rents,  and  other 
hereditaments  of  that  nature. 

What  real  foundation  there  is  for.dodrines  of 
this  tendency,  I  (hall  leave  to  the  refult  of  my 
i/itended  obfervations  on  the  Statute  referred 
to»  and  (hall  only  beg  leave  to  mention  in  this 
place,  that  the  inftances  I  have  met  with,  of  fuch 
dodrines  being  adopted  in  pradice  by  fbme> 
and  by  others  (more  prudently  indeed)  regard- 
ed with  all  the  diffidence  and  caution  due  to 
difputable  or  controverted  points,  have  im- 
prefied  me  with  an  opinion,  that  an  attempt  to 
offer  to  your  confideration,  in  a  regular  and  con- 
cife  manner,  the  refult  of  fome  general  obferva- 
tions which  have  from  time  to  time  occurred  to 
me.  upon  the  fubje£b,  in  cafes  where  my  attention 
has  been .  profeffionally  called  to  it,  will  be  no 
hnproper  difcharge  of  my  duty  on  the  prefent 
occafion. 

In  order  to  trace  the  diilinflions  I  now  mean 
to  offer  upon  the  fubjed  of  inrollments  from 
their  very  firft  principles,  it  will  be  neceffary  for 
ine  to  qonfider  the  definition  and  divifions  of 
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hercditajTicnts  5  preparatory  to  whieh  I  muft  iR>- 
tice  the  general  diftributibn  adopted  in  our  Uwa^ 
of  the  fubjefts  of  property  into  things  real,  ."and" 
thitrg's  per/bnaL-^iic  former  confifts  of  knJs, 
taken  in  the  f^ll  legal  extent  of  that  word«  ac- 
cording to  which  it  comprehends  every  fpeeie* 
of  land,  foil,    and  water,    with  the  unfcvcfed^ 
produce  and  contents  of  them,  and  all  buildiiigsy 
and  other  things  of  a  fubftantial,  fixed,  perma- 
nent nature,  in,  upon,  under,  or  locally  con- 
nected with  or  annexed  to  the  fori, ---The  latter, 
that  is  things  pcrfonaly  conftfts  of  things  of  a^ 
contrary  defcription,   which,   inftead  of  being 
f{xed;i  permanent,  or  Iocal>  are  entirely  detached 
from  land^  tranfient,  moveable,  and*  capable  of 
being  tranfportcd  from  place  to  place. 


Now  the  word  b^editaments^  in  our  kw^  \t 
applicable  to  l^oth  thefe  fpecies  of  things,  but: 
in  a  di^rent  mode  or  degree  of  relatiofV}  for 
when  applied  to  the  firft,  vh,  things  r«i/,  ii^ ge- 
nerally denotes  the  things  themfelves  which  nw 
ihe  fubje€ks  of  property,  without  regard  to  the 
nature  or  extent  of  property  therein.  Thus 
things  real,  that  is,  lands,  in  all  the  ertenrof 
the  above  definition  of  them,  are  diftinguiftied 
by  the  denomination  of  hereditaments  real;  but 
the  word  heredifamenfi,  when  uftd  iit  relation 
to  perfonal  things,  does  not  import  or  fignify  the 
things  themfelves,  but  is  only  applicable  to  them 
in  refpeft  bf  fome  inheritable  right  of  .which  they 

are 
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are  in  fome  itx)de  or  other  the  fubjedi  aindi  inl 
thU  fenfe,  inheritable  rights  relative  to  fterfonal; 
things,  ijoqly,  and  diftindfc  from  any  local  coAri 
Hellion,  are  called  berediiaments  ferf^nai. 

Ot't  niattyre  in  fdme  tneafure  internnediate  be* 
f  ween  the  two  already  noticed^  there  is  a  third! 
appHcation  of  the  word  bendHm^ts^  wherein 
it  ii  ufed  to  denote  mhericable  rights  refpcding 
lands,  or  fomethbg  ifluing  therefrom^  or  ezer- 
cifeable  therein^  or  having  at  leaflr  fome  local 
Connexion  or  relation  feparate  and  diftindl:  from' 
the  ei^joynncnt  of  the  lands  thenifelves.  Inherit* 
able  rights  of  this  defcfiption  arc  termed  beredtJ 
faments  mixed,  from  their  local  relation  on  the 
one  hand^  and  the  perfonai  perception,  enjoy- 
ment, or  exercife  of  them  on  the  other.  Henco 
we  obtain  the  divifion  of  hei'editaments  iota 
reaf,  mixedj  and  per/itmL 

But  I  apprehend  it  may  be  aflctd,  under  which 
0f  thefe  three  cliafles/  remainders  and  reverfions 
in  lands  are  to  be  ranked  ?  feeihg  they  neither 
denote  the  things  themfelves  whfbh  are  the  fub^ 
jeds  of  the  property  fo  denominated,  nor  are 
defcriptive  of  rights  relative  to  perfonai  things, 
nor  rights  refpeding  lands,  or  things  iiTutng  out 
of  or  exehrifeable  in  the  fame,  diftinft  from  the 
Enjoyment  of  the  lands  themfelves ;  but  import 
fight*  to  the  future  enjoyment  of  the  very  lands 
tbemfeWes,    I  think  there  can  be  no  reafon  .t» 

hefitate 
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hefitate  in  confidering  them  as  comprehended 
under  the  denomination  of  real  hereditaments  ^ 
becaufe  things  real^  as  above  defined^  are  the 
immediate  and  only  fubjeft  of  them* 

This  con(tru£lion>  it  is  manifeftj  will  ejttend 
the  application  of  the  word  hereditamenUy  in 
refped  to  things  reaU  a  degree  further  than  what 
I  have  before  noticed  ^  fo  as  to  make  heredita- 
ments  real  comprehend  as  well  the  things  them-- 
felves,  as  inheritable  rights  therein  \  and  this  is 
the  extent  in  which  I  mean  to  ufe  the  expreffion 
real  hereditaments  through  the  fequel  of  my  pre« 
fent  difcourfe» 

Befides  the  diftributi'on  of  hereditaments  into 
fealj  mixcd^  and  perfbnaU  there  is  another  ge- 
neral divifion  of  them  into  corporeal  and  incoT" 
foreal^  material  to  be  attended  to' in  tBis  place. 

Corporeal  hereditaments  are  fuch  as  are  of  a 
fubftantial  corporeal  nature.  This  defcription, 
therefore>  is  confined  to  thofe  fubjedts  of  pro* 
perty  which  are  comprifed  under  the  denomina* 
tion  of  things  rtaly  as  before  defined* 

Incorporeal  hereditaments  are  fuch  as  derive 
the  denomination  of  hereditaments,  not  from  the 
things  themfelves  which  are  the  fubjefts  of  the 
enjoyment,  but  from  the  inheritable  rights,  of 
^hich  they  arc  the  fubjcd  j  /or.  rights,  ar^  of  an 

incorporeal 


STATtTTB   <?/ InROLLM'ENTS.  it 

incorporeal    nature,    and    cxift    merely  in   the 
power  and  exercrfe  of  enjoyment. 

Incorporeal  hereditaments  therefore  comprifc 
the  two  divifions  of  mixed  and  perfonal  heredita- 
ments already  noticed  ;  and,  under  the  fame  de- 
fcriptionj  I  would  in  this  place  be  alfo  underftood 
further  to  include  fuch  real  hereditaments  as  con* 
fid  of  rights  to  the  future  enjoyment  of  lands 
divided  from  the  immediate  prefent  poflefllon  : 
for  though  I  do  not  recollefk  that  remainders 
or  reverfions  are  any  where  exprefsly  ranked  under 
the  divifion  of  incorporeal  hereditaments,  yet, 
unlefs  We  deny  them  to  be  hereditaments,  our 
divifion  muft  be  defedive  if  they  are  not  com-- 
prifed  under  the  one  or  other  branch  of  it,  and 
to  that  of  corporeal  hereditaments  I  think  they 
are  not  properly  referable ;  for  though  corporeal 
hereditaments  are  their  fubje<5l,  yer,  whiift  the 
rights    remain    diftinA   and   divided   from  the 
right  of  adual   poflp'ffion,  I   fee   nothing   fub- 
ftantial  in  their  nature,  nor  do   I   comprehend 
how  they  can  be  confidered  as  invefted  with  any 
degree  of  corporeality.       On  the  contrary,  they 
leeni   clearly   to  fall    within    that  predicament 
which  I  take  to  be  the  criterion-  of  an  incorporeal 
inheritance,  fangi  non  poteji,  nee  videri. 

There  are  alfo  other  properties  common  to 
them  with  other  eftates,  which  are  univerfally 
and  txprtfsly  arranged  in  the  clafs  of  incorporeal 

-    '  inheritances ; 
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inheritahices ;  for  inftance»  they  do  not  lie  id 
livery>  and  when  once  created,  and  fubfifting 
as  fuchj  cannot  be  transferred  without  deed. 

For  thefe  reafons,  and  to  avoid  a  greater 
nifmber  of  divifions  than  is  conducive  to  the 
purppfe  I  have  in  view^  I  (hall  clafs  remainders 
and  reverfions  in  the  i*ank  of  incdrporeal  here** 
ditsiments. 

Thus  far  we  have  traced  the  general  diftribu<* 
tion  9f  hereditaments  into  realj  mixed,  aud  per- 
foria]^  and  into  corporeal  and  incorporeal :  Bur, 
to  dear  the  way  for  the  diftinftions  I  am  aiming 
at>  we  muft  ftill  proceed  a  ftep  further,  and 
notice  another  divifion  of  incorporeal  heredita* 
ment^  into  two  clafles. 

The  firft,  comprifing  fuch  real  hereditaments  as 
conflft  of  rights  to  future  enjoyment  of  lands 
divided  from  the  right  of  prefent  pofieflion,  as 
remainders  and  rever(ions>  together  with  fuch 
mixed  hereditaments  as  confift  in  things  ifiuiog 
out  of  lands,  or  to  be  rendered,  paid,  or  done 
by  the  tenants  or  owners  of  lands  in  refpe£t  of 
the  tenure  thereof. 

The  othcrdafs,  extending  to  all  the  refidue 
of  incorporeal  hereditaments ;  namely,  to  thofe 
mixed  hereditaments  which,  though  they  relate 
to  lands,  or.fome  benefit  thereout,  or  have  a 

local 
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local  relacton»  yet  .are  difttnA  from  the  owner- 
(hip  or  right  of  enjoyment  of  the  lands  them* 
felves,  or  of  any  thing  to  be  paid,  rendered,  or 
done  by  the  tenants  or  owners  of  land  in  re* 
fpe£b  of  the  tenure  thereof,  as  well  ^s  to  the 
whole  cUfs  of  p^rfonal  hereditamencs. 

»  • 

Now,  at  common  law,  corporeal  hereditaments 
were  faid  to  lie  in  livery  i  that  is,  they  were 
pafled  or  transferred  from  one  perfon  to  another 
by  a^  delivery  of  the  poflcl&on  i  the  ceremony 
of  which  delivery^  in  order  to  pafs  an  eftate  of 
freehold  or  inheritance  therein,  was  termed 
Uverf  of  feifin  %  and  an  eftate  of  freehold  or  in*> 
heritance  in  fuch  hereditaments  would  not  pala 
without  this  ceremony  of  liverjr,  except  by  mat* 
ter  of  record,  or  where  the  conveyance  was  from 
the  perfon  entitled  to  the  remainder  or  reverfion 
to  the  tenant  in  pofieflion,  or  vice  verfa^  or  from 
one  joint  tenant  to  another,  or  in  cafes  of  a  par- 
iitioo  or  exchange,  and  in  fome  other  fpecial 
iofttoces. 

But  incorporeal  inheritances  are  from  their 
nature  incapable  of  any  actual  delivery  or  tradi* 
tion  from  one  perfon  to  another ;  they  therefore 
required  a  deed  to  grant  or  pafs  them  $  and  no 
eftate  therein  could  pafs  without  deed,  unlefs 
in  fome  ipecial  inftances  fimilar  to  fome  of  tbofe 
I  have  noticed  in  refpefl  to  palling  corporeal 
inheritances  without  livery  of  feifin. 

I  All 
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All  incorporeal  hereditaments  were  therefore 
faid  to  lie  in  grants  becanfe  they  were  the  fubjeds 
of  a  grant  by  deed,  and  notof  any  transfer  by  de- 
livery of  the  poffeflioos  but,  arnongft  incorporeal 
hereditaments,  this  didindion  is  c6  be  attended 
to,  which  was  the  motive  for  the  divifion  I  have 
made  of  fuch  hereditaments  into  two  claffes ; 
chat  though  the  whole  denomination  of  incor- 
poreal hereditaments  require  a  deed  to  pafs  them, 
and  therefore  all  are  fo  far  equally  faid  to  lie  in 
grant,  yet  thofe  comprifed  in  the  firft  branch  of 
the  diviHon  I  have  made  of  them,  reqjjired  alfo 
the  privity  and  afienc  of  the  tenant  of  the  land 
by  whom  the  reqc  was  payable,  or  fervices  due» 
CO  give  effei%  to  the  grant  by  which  ,the  remain- 
der, reverfion,  rents,  or  fervices  were  intended 
to  pafs.  The  zSi  by  which  fuch  tenant  fignified 
or  exprefTed  this  aflfent  was  called  attornment^  ^ 
ceremony  as  much  requifite  to  the  operation  of 
a  grant  of  the  hereditaments  laft  nientioned,  as 
livery  of  fei(in  was  to  a  conveyance  of  an  eftate 
of  freehold  and  inheritance  in  corporeal  heredita* 
ments. 

But  thofe  incorporeal  hereditaments  which  fall 
under  the  latter  branch  of  my  divifion  of  them 
paflcd  completely  by  the  mere  de?d  of  grant 
thereof,  without,  the  aid  of  any  other  ceremony 
than  the  mere  execution  of  it,  to  perfe6t  its 
operation ;  for  as  fuch  hereditaments  have  nor, 
'  on  the  one  hand,  any  corporeal  nature  to  require 

/  i*^  or 
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or  be  capable  of  any  affcual  delivery  ^or  tradition 
from  one  to  another^  fo  neither  haire  they,  on  the 
other,  any  fucfa  connexion  with  or  relation  to 
uny  zSl  of  the  tenant  of  the  land  in  refped  to  hia 
rendering,  paying,  or  perforniing  any  thing,  as 
to  render  his  privity  or  confent  at  all  requifite 
-or  material  to.  any  alietiatioo  or  difpofition  of 

tfaem«. 

•     •      >  ?  •  ,        % 

.  But  Uhotigh  cofive/dnces  of  corporeal^  and 
•alfo  of  fuch  incorporeal  herediti^ments,  as  fall 
under  the  firft  branch  of  my  divifion  of  them, 
-originally  required  the  refpedive  ceremonies  of 
livery  of  feifin  and  attornment  to  perfed  them 
in  the  inftanaes  I  have  mentioned,  yet,  after  the 
introduftion  of  ufes  had  given  birth  to  a  bene* 
iicial  intereft  in  hereditaments  of  both  thofe 
kinds,  diftinft  from  that  legal  eftate  therein 
which  alone  was  known  to  and  acknowledged  by 
our  old  common  law,  we  find  a  very  material 
alteration  in  refpedl  to  the  modes  or  means  re- 
quiiite  to  pafs  or  transfer  an  intereft  in  fuch 
hereditaments. 

Uies  were  equitable  rights  in  one  perfon  to 
receive  and.  enjoy  the  profits  of,  and  direft  the 
difpofition  of  the  lands  themfelves,  whilft  the 
legal  eftate  or  feifin  in  law  was  vefted  in  another 
perfon. 

Thcfc 
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Th«fe  -trfcs  were  the  fub^cfts  df  the  jurifr 
;diaion  eKerctfcd  by  the  Court  of  Chancery,  anii 
^efe>  in  efFe£ti  what  mere  equitable  cftacet  or 
«rufts  as  4iftinguil(hcd  fmiT)  fticiioe^blc  Qfes  i;ow 

■jirCa  •  •  •    I '   -  •  •  ^ 
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NW  iKhet),  throDgb^i^e  medium  .of  theiic 
forts  of  intercfts  ftiled  u/fif,  the  jurifprudexice  of 
/[fquity  was  lee  in  upon  the  difpofitions  of  rea| 
property,  fhe*  Court  of  CbaajPfry,  regardingathc 
Mature  lipoii  which  coiKra&s  £or  the  alienatibn 
4Df  {property  are  grounded,  gave  an  equicabk  ef** 
ftdi  %o  two  fj^cies  of  grants,  (or  contMiiBtB  CQf>- 
fidered  as  tqtiivaleAt  thereto^)  mhynhi  withoMt 
the  reifuifite  ceremoi^tes  of  li^erf  of  fexfin  m 
attornnneiit,  had  no  pfieration  at  :ail  in  law. 
The  cOrtOtiel-dtiMB  I  urn  now  alludiifg:  t6.  are 
thofe  which  are  cimittiot\]y  d»ftiiigU4fiied  <by  the 
refpeSive  epithets  of  good  and  o(  vaimhle^  ibe 
former  being  the  connderatioil  of  blood  or  of 
marriage,  the  latter  of  a  pecuniary  price^  Both 
thefe  confiderations,  from  the)r  interefting  and 
obligatory  natures,  were  confidered  by  the  Court 
of  Chancery  as  raifing  a  ufe  in  the  fubjeft  of 
the  contraS  or  intended  grant,  for  the  beneBt 
of  the  perfon  in  or  from  whom  fuch  coniideratiom 
exifted  or  moved ;  and  though  the  legal  e&ate 
in  the  fubje£ls  of  fuch  contraA  or  intended  graiit 
was  not  thereby  altered  or  transferred  for  want 
of  thi  ceremonies   before  rnentioned,    yet  the 

grantor. 
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grantor  or  contraftor  was,  upon  the  ground  of 
fuch  cdnfiderattohs,  confidered  in  equity  as 
ftanding  fcized  or  legally  entitled  to  the  things 
which  were  the  futyefts  of  fuch  conrraft,  in  truft' 

r 

for  the  covenantee  or  intended  grantee. 

Contrails  of  the  former  of  thcfe  two  kinds, 
that  is,  where  blood  or  marriage  is  the  confi* 
deration,  were  denominated^  covenants  to  Jiand 
Jeized  to  nfes  j  becaufc  they  Amounted  either  tp 
an  exprefs  covenant,  or  an  irtnplied  engagement 
to  ftand  ferzed  for  the  beneBCi  that  is,  to  the  ufe' 
of  the  grantee  or  covenantee.  Thofe  of  the  latter 
kind,  namely,  where  pecuniary  conHderation 
was  the  ntiotivc,  were  called  bargains  and  /ales. 
Here  1  ihall  drop  the  fi^rmer  kind,  and  confine 
my  difcoiirfe  to  what  concerns  the  latter,  fo  far 
as  it  falls  within  the  intended  liniits  of  my  pre- 
fcnt  Reading.  I  am  now  therefore  come  to  the 
definition  of  a  Bargain  and  Sale,  as  applied  to 
lands  and  hereditaments  before  the  Statute  of 
Inrollments;  for  that  ftatute  introduced  fome 
alterations  and  qualifications  in  the  nature  of  the 
definition.    . 

A  bargain  and  fale  of  hereditaments,  before 
that  Statute,  may  be  defined  to  be  an  exprefs  or 
implied  grant  or  cotttratft  for  the  aflbrance  of* 
rhem  in   confidefation  of  money,  in  which  the' 
Court  of  Chancery^ fupplied  its  infufficiency  to 
p'afs  the  eftate  in^  law,  by  the  eonfftruftion  of  its 

c  raifing 


20  .    ^.Keadino  oh  the 

* 

tjon  of  the  grants  fuch  heredkamjents  did:tiot^ 
even  where  the  grant  was  in  cqnfidcration .  q6 
money,  pafs  hy  force  of  any -equitable  quality: 
which  the  deed  itfcif  derived  from  fuch.confider- 
ation,  nor  confequently  could  they,  in  fuch  cafes, 
Le  faid  to  pafs  by  reafon  only  of  the  bargain  and 
faie,  as  they  would  equally  have  •  paffed  by  the. 
ieed  alone,  had  that  confideration  .which  co£>r- 
ilitutes  the  eiTence  of  a  bargain .  and  fale  been 
wantiftg.  ; 

The  inference  I  mean  to  draw  from  the  above 
premifes  is,  that  before  the  Statute  of  Ufes,  cor- 
poreal hereditaments,  and  thofe  incorporeal 
hereditaments,  comprifed  inthe  fi/ft  branch,  of 
tay  diviGon  of  them,  in  all  cafes  of  grapts  there^ 
of  by  deed  alone  in  confideration  of  money, 
paffed,  fo  far  as  they  paffed  at  all,  that.is^  in 
equity,  by  reafon  only  of  the  bargain  and  fa^e^ 
thereof  5  but  this  predicament  of  paffxng  by  rea- 
fon only  of  a  bargain  and  fale  thereof  was  not 
applicable  td  the  incorporeal  hereditaments' com-r 
prifed  ii)  the  laft  branch  of  my  divi'fion  of  them, 
even  in  cafes  of  a  grant  by  deed  only  for  pecu.^: 
hiary  confideration  j  for  the  effeft  of  the  grant 
was  complete  by  the  deed,  independently  of  any 
confideration,  and  incapable  of  being  perfedcd 
by  any  other  ceremony  whatever.    , 

The  Statute  27th  Henry  YUL  of  Uf«s  next 
occurs  to  my  confideration  -,  which  Statute  nfiade 

a  very 
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a  very  material  alteration  in  the  ^ffeft  as  well  of 
bargains  and  falesj  as  of.  all  other  contrafls  or 
conveyances^  the  operation  of  which  depended 
on  the  dodtrine  of  ufes.  That  Statute,  by  cnaft-' 
ing  that  **  where  any  pcrfon  or  perfohs  ftand  or 
^  bcftizcd,  or*  at  any  cinic  hereafter  (hall  happen 
*^tobe  fcized  of  and  in  any  honours,  caftlcs, 
♦'  manors,  lands,  tenements,  rents,  fervices,  re- 
"  vctfions,  remainders,  or  other  hereditaments, 
"  to  the  life,  confidence,  or  truft  of  any  perfoi\ 
"  or  perfons,  or  of  any  body  politic,  by  reaibn 
of  any  bargain,  fale,  feoffment,  .fine,  reco-^ 
very,  covenapt,  contraft,  agreement,  will,  or 
**  othcrwife,  by  any  manner  or  means  whatever 
"  it  be,  that  in  every  fuch  cafe,  all  and  every 
^*  fuch  perfon  and  perfons,  and  bodies  politic 
^*  that  have,  or  hereafter  fhall  have,  any  fuch' 
"  ufe,  confidence,  or  truft  in  fee  fimple  or  fe« 
**  tail,  term  of  life,'  Or  for  years,  or  otherwife, 
*<  or  any  ufe,  truft,  or  confidence  in  remainder 
**  or  reverfion,  fti all  from  henceforth  ftand  and 
^*  be  fcized,  deemed,  and  adjudged  in  lawful 
**  feifin,  eftate,  and  poffeflion  of  and  in  the  fame 
'*  honours,  caftles,  G?r.  to  all  intents,  cohftruc- 
"  tions,  and  purpofes  in  the  law,  of  and  in 
'*  fuch  like  eftates  as  they  had  or  fliall  ha^re  in 
«*  ufe,  truft,  or  confidence  of  or  in  the  fame/' 
transferred  the  legal  eftate  and  poflcflion  to 
the  ufe,  and  thereby  vetted  th#  legal  eftate  or 
feifin  in  the  perfon  who  before  had  or  took 
only  the  ufe,  in  the  fame  plight  and  manner  as 

c  3  the 
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the  ,ufe  wajs  hcforc  yeftcd  io>im;  Jthf  coflip* 
q'uence  of  whic^^  w^s,  }rj  i;egard  )Co  bj^rgains  apd 
ftTes,  th^t  whc;rcv?r  th.c  ,^C?,J?aflcdi  before  tb^t, 
Statute;  by  reafpp  ojily  of  a  b^rgaiii  and  fji\c,r 
the  legal  cftate  b^cpming  executed  to  t^  v(p 
by  the  Sfatup,  pafled  to  the  bargainee  by  reafon 
only  of  fuch  bar^aip  anc^  fale,  without  the  c^r;e-. 
monies  of  liyery  pf  feifip  or  auorntnent ;  where* 
before  that  Statute,  they  :wcre  requifitc  to  the 
transfer  of  the  legal  eftate.  .  Qut  this  Statute  lf& 
the  operation  jpjf  grants  of  thofe  incorporeal  he- 
reditamcntf  that  ^re  cooiprifed  in  the  laft  branch 
of  my  divi'fion  of  them,  which  depended  on  the 
deed  alone,  as  full  and  as  independent  of  the 
nature  of  th^  conGder^tion  as  it  was  before ;  nor 
was  there  any  ropm  for  its  pperation  in  uniting 
tKe  ^egal  eftate  to  the  ufe  where  they  were  never 
i^^verpd,  nor  copffquently  ai;iy  opening  made  for 
their  reunion,  as  in  the  caifs  of  grants  by  4fcA 
only  of  the  incorporeal  hereditaments  comprifed 
in  the  laft  branch  of  my  divifion  of  them,  where 
no  ufe  pafTed  diftin6t  from  the  legal  eftate  before 
tne  Statute ;  but  the  legal  eftate  itfelf  pafled^ 
and  confequ^ntly  did  npt  rerpain  to  be  executed 
by  the, Statute  to  that  ufe  which  originally  pafTed 
inclufively  with  it  5  lb  that  after  the  Statute  of 
Ufes,  all  grants  by  deed  only,  for  Valuable  con- 
fideration  in  money,  of  any  eftate  of  freehold  or 
inherit^nct;  in  sprporeal  hereditaments^  as  well 
98  in  fuch  other  hereditaments  as  are  comprifed 
in  the  firft  branch  of  my  divifion  of  incorporeal 

hereditaments. 
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htreditaments,  ftill  continued  tot)w*e  tlieir  opera- 
tion and  validity  to  the  nature  of  t lie  canfidera- 
tion  J  and  fuch  hereditaments,  thrcrefore,  in  thofe 
iailances,  were  properly  faid  to  pafs  by  reafon 
only  of  the  bargain  and  fale;  but  all  grants  of  the 
incorporeal  hereditaments,  compri fed  in  the  lafi 
branch  of  nay  divifion  of  them,  ftill  remained,  in 
this  refped,  upon  the  fame  footing  as  they  were 
before  the  Statute  $  and  as  a  grant  by  deed  only 
was  all  that  was  requifite  to  pafs  theiH,  inde- 
pendent of  its  confideratioh,  the  effed  of  fuch 
^eed  could  not  in  any  cafe  be  afcribed  to  the 
ilature  of  its  confideration,  nor  confequently  the 
hereditaments  thereby  granted  be  faid  to  pafs  by 
Teafon  only  of  a  bargain  and  fale. 

I  am  now  come  to  the  conftn]£lion  of  the 
Statute  of  Inrollments,  27th  Henry  VIII.  t.  i(Ji 
in  regard  to  the  diftinflions  I  have  in  view^ 
between  the  hereditaments  which  are,  and  thofifc 
which  appear  to  me  not  to  be  the  obje&s  of  it ; 
a  confideration  which,  after  the  feveral  fteps  1 
have  been  taking  to  prepare  the  way  fdr  it,  wiH 
take  but  very  little  of  your  time^  fts  it  will  rt^ 
quire  fcarcely  any  thing  more  than  an  attentive 
perufal  of  the  Statute  itfelf,  with  an  obvious 
reference  to  the  principles  and  <liftinftions  al- 
ready treated  of^  to  determine  the  conftru&ion 
pf  it. 


€   4 
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By  the  Statute  I  am  now  fpeaking  pf^  it  is 
cnaftcd,  *'  That  no  manors,  lands,  temeoicnts,. 
*'  or  other  hereditanients,  (hall  pafs,  alter,  or 
*'  change  from  one  to  another,  whereby  any 
f'  cftate  of  freehold  or  inheritance  fliall  be  made 
**  or  take  effeft  in  any  perfon  or  pcrfons^  or  any 
'*  ufes  thereof  to  be  made  by  reafon.pnly  of  any 
*^  bargain  and  fale  thereof,  except  the.  faid  bar-. 
«'  gain  and  fale  be  made  by  writiqg  indented, 
^«  fealed,  and  inroUed  in  one  of  the  King's 
*^  Courts  of  Record  at  fFefimnJfer,  &c.  -,  and  the 
•*  fame  inrollmeqt  to  be  had  and  made  within 
**  fix  months  next  after  the  date  of  the  faidf 
*'  writings  indented,"  fc?c. 

Now,  a  curfory  review  of  the  operation  of  the 
preceding  Statute  of  Ufes,  with  a.  flighty  degree 
of  attention  to  the  great  inconvcnicncics  in- 
troduced by  that  Statute,  in  laying  open  the 
idifpofition  and  alienation  of  lands,  and  eftates 
ifluing  thereout,  to  the  operation  of  fccret, 
Jiafty,  icnproyident  conveyances,  for  the  confi- 
dcration  of  ever  fo  trifling  a  fum  of  money,  to 
jpfitig  th^m  within  the  defcription  of  bargains 
and  fates,  fo  as  to  raife  a  ufe  to  be  executed 
by  that  Statute,  could  not  fail  to  imprefs  one 
.^ith  the  idea,  that  the  Statute  oflnrollments* 
immediately  following  it,  w^s  intended  as  a  re- 
medy to  the  inconveniencic^s  fo  introduced  by  the 
preceding  Statute  -,  and,  in  this  view,  one  (hould 

be 
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be  naturally  led  to  confider  the  Utter  Statute  as 
direfted  to  thofe  things  which  were  the  fubjefts 
of  the  inconveniencies  occalioned  by  t;he  former. 


No.w^  the  mifcbief  to  be  reniedied  confifted  in 
the  power  introduced  of  transferring  the  legal 
eftate  of  freehold  and  inheritance  in  heredita- 
ments  by  mere  deed>  without  the  folemfiities  of 
livery  of  feilin  or  attornment^  whiah  werp  before 
requiHce  to  the  operation  of  fuch  conveyances; 
It  confequently  extended  only  to  the  qonveyw 
ances  of  thofe  hereditaments  which^  by  the  com« 
mon  law,  required  the  aid  of  fuch  ceremonies, 
and  could  not  pafs  by  mere  deed  without  them. 
The  Statute  of  InroUments  may  be  confldered 
as  introduqing  the  ceremonies  expreffed  therein^ 
in  lieu  of  the  folemnities  of  livery  of  feifm  or 
attornment^  which  had  been  difmifled  by  the 
preceding  Statute  of  Ufes,  and  confequently  as 
not  intended  to  apply  to  ^y  other  cafes  than 
thofe  wherein  the  Statute  of  Ufes  had  had  fuch 
an  effed;  and  the  inference  would  be,  that 
the  general  word  '^  hereditaments^^  ufcd  in  the 
Statute  of  InroUments,  ifhould  be  underftood 
accordingly,  and  not  taken  to  extend  to  grants 
by  deed  of  fuch  hereditaments  as  never  required 
any  of  thofe  folemnities  to  perfcft  them,  which 
the  ceremonies  inllituted  by  the  Statute  of  In*- 
roUments  were  intended  to  fupply  the  place  oC 
Butj  however,  the  penning  of  that  Statute,  when 

referred 


Mfopre4*%o%ktfTmc\p\e^'i*'h^t^  noticed  in  tfi^ 
^-ec^diog^part  t>f 'this 'dtS?€>i»rfe,  -fcems  to  pre^ 
vent  iftll  j&dc%&on  for  pefortiflg  4o  any  thing  tlft 
to  explain  the  intention  of  the  LegiQature  in  this 
nefpoA >  foD  tSiough  the  Statute  (faiys  *'  lands,  tene« 
^5  4nien<8^  c^r-oioherheneditartjeots;"  yet  the  context 
CDD&nes^ics^  operacioD  «o  i/bofe  caie^  wherein  (^h^ 
liieretiitiiiieai6,  <)f  which  it  ffk;a4c«>  can  be  faid  t5 
fttfs  by  ceafon  oniy  o(  a  bargain  and  (ale  thereof ^ 
£of  it  is  T»pon  'the  paffieg  of  jMiy  eftate,  intetieft^ 
or  uie,  of  freehold  or  ihheritafite,  by  reafon  only 
ef  a  bargain  and  fale»  that  the  Statute  pots  a 
liegative.  Now,  when  tht  Stacut'C  deates  effeft 
to  a  conveyance  by  reafon  only  of  a  bargain  and 
Tale,'  k  iffipHei^  a  fuppofed  cxift^nce  of  other 
ceremonies  which  might  be  u<ed  to  give  it  eflfcd  I 
and  therefore  it  has  be^  held,  that  a  deed  puy- 
pof tiDg  to  be  a  bargswn  and  fak  of  a  rererfion, 
though  it  was  not  inroHed,  paficd  fuch  reverfioa 
by  the  aid  of  a  ftMfequent  attornment,  where 
there  were  words  in  the  deed  fufficient  for  a  grant 
at  common  law.  So  likewife  a  deed  of  bargain 
and  fale  not  inrollcd  has  been  made  good  as  a 
feoffment  by  the  fubfcquent  ctrcmony  of  livery 
ofkifin. 

Now  the  incorporeal  hereditaments  included 
in  the  latter  branch  of  my  divifion  of  them,  did 
not,  at  the  time  of  paffing  the  Statute  of  Inroll- 

mcnts,  admit  of  any  other  ceremony  than  a  deed 
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of  £rfnt  to  perfe<$  cht  conveyance,  of  diem  i  And 

tl;ier,^f9rc  a  g^ra^t  of  rheno  could  hoc  propetijr  be 

cpnQ^ered  as  fiiUing  within  a  dtfcripcton  whoch* 

innpLied  the  ej(tften<^e^  pf  other  aui^iliary  a^la  or 

rpleainjities  t^Crypod  the  execution  of  the  deed 

ijcfe^f.      Befides^    we  havie   already  ieenj    that 

the  predicament  of  pafiing  by  re[afba  cidy  of  a 

bargain  aj)d  iale>  though  applicable  to  a  grant 

fQr  v^luabje  confideration  by  a  deed  only^  of 

hereditamens  corporeal,  and  of  tho^  incorporeal 

ones  which  are  included  in  the  firft  divifion  of 

thenp,  was  by  no  means  applicable  to  a  (imilar 

conveyance  of  thofe  incorporeal   hereditaments 

i^omprifed  in  the  latter  branch  of  my  divifion  of 

them,  of  which  no  ufe  at  all  is  raifed  by  virtue 

of  the  confideration  in  fuch  cafes,  becaufe  the 

legal  eftate  in  fuch  hereditaments  pafles  directly 

and  originally  by  force  of  the  primary  inherent 

nature  of  the  deed  itfelf,    independent  of  the 

confideration   which    gives  it  the    adventitious 

fecondary  quality  of  a  bargain  and  fale« 

But  to  put  this  matter  to  a  fliort  ifTue,  I  would 
aikj  in  the  cafe  of  a  grant  by  deed,  for  valuable 
confideration,  of  an  advowfon  or  common  in 
^^rofs,  or  of  any  other  of  the  incorporeal  here- 
ditaments  comprifed  in  the  lad  branch  of  my 
divifion  of  them,  whether  fucH  hereditamentSji 
paffing  by  fuch  a  deed,  could  be  faid  to  pafs  by 
reafon  only  of  a  bargain  and  fale  ?    And  to  pre* 

vent 
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vent  any  hefuation  in  anfwer  to  this*  queflion, 
tcVrould  further  iflc,  whether  the  fame  heredi- 
timtnts.would  jiob  have  paffed  by  the  fame  deed, 
without  the  pecuniary  confideration  which  fuper- 
ihduces^to  the»effential  quality  of  the  deed  itfclf,* 
the  acgrdental.one  of  a  bargain  and  fale  ?  -If  it 
would,  fit  ckarly  folIowS)  that  the  hereditaments' 
fepafl\og.C2«1dQt*be  faid  to  pafs  by  reafoa  only 
of;  ^hat  quality  in  the  deed  without  which  it 
ijrould  pafs. Equally  wclJ* 


I  » 


The  inferences  I  mean  to  draw  from  the  pre- 
ceding reafonings  are,  that  any  conyeyances  for 
snoney  by  deed  only,  of  aay  eftate  of  freehold 
or  inheritance,  in  any  corporeal  hereditaments, 
or-  in  any  of  thofe  incorporeal  hereditaments 
which  fall  under  the  firft  branch  of  my  divjOoa 
of  them,  are  clearly  within  the  Statute  of  InroU-. 
mcnts,  and  therefore  require  to  be  made  in  the; 
ipanner,  and  to  be  perfefted  by  .the  ceremonies 
inftituted  by  that  Statute*^ 

But, 

i 

*  The  Author,  in  his  pradJicc,  adhere<J  to  thei  prih-' 
ciple  here  laid  down.  The  following  obfcrvatians  were 
fubjoined  by  him,  at  a  very  late  period,  to  a  draft  of  a 
deed  of  grant  for  conveying  a  reverfion  in  fee. 

^^  I  have  perufed  the  above  draft,  to  which  I  have  added 
**  a  reference  to  a  leafe  for  a  year,  as  that  will  be  requifiee 
•'  \f  this  be  not  inrolled,  A  reverfini  of  remainder  in  fee 
*'  is  an  hereditament  within  the  Statute  27th  Henry  Vllf. 


But^  on  the  c^j>(rary,  that  grants  by  deed,' 
what^evor  be  the  CQnfideratidn  of  them,  of  any  * 
of;  the  '  incorporeal  hereditannents  comprifed  in. 
the  latter  branch,  of  my  diviiion  of  (hem,  are  «u>t ) 
within  the  faid  Statute,  but  will  take  efFeft  by 
the  execution  of  the  deed  itfelf,  in  the  fanK 
manner  as  before  that  Statute. 

I  fhall  refer,  for  the  doftrine  offered  in  the ; 
firfl  of  the  above  inferences,  to  the  cafe  of  Lade 
V.  Baker ^   reported  2  Ventris  145,  ^(^6.^  where 
a  grant   and   affignment  of  a  fubfifling  rent* 
charge  by  deed  from  the  grantor  to  his  fon,  as  . 
well  for  a  pecuniary  confideration,  as  that  of. 
yiatural  love   and   affection ;    the   Court  found 
themfelves  under  a.  ne^reffity  of  giving,  it  effe<5t: 
by  way  of  covenant  to  iland  feized  to  ufes,  on 
account  of  its  being  pleaded  without  attornment 
or  inrollment. 

And,  in  fupport  of  the  latter  inference,  I  Ihall 
refer  to  the  cafe  of  a  bargain  and  fale  of  a  manor,- 
to  which  an  advowfoa  was  appendant,  by  inden* 


^*  r.  i6.  of  Inrollments.  A  grant  of  modey  is  in  efi«A  a 
<*  bargain  and  fale,  and  therefore  will  not  operate  without 
«'  inroliment  (at  leaft  without  attornment,  and  that  would* 
"  be  precarious  fincc  the  Statute  of  Ann) ;  therefore  con- 
**  veyances  of  any  freehold  cftate  in  remainder  or  reverfion 
"  require  the  fame  forms  of  inrolling,  or  of  leafe  and  rci 
"  Icafq,  as  thofc  of  cflates  in  pofleffion/' 

ture 
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tui«  not  Inrolled.  Ic  wa:s  hrtd  tti^  advoWft^n 
did  n<y€  pafs,  becaufe  not  idt«tid^d  c6  |)^(V  if 
Jwmd)^  but  appendant  y  and  »  appen^^t'  ii5' 
codkdrK>t  pafs^  becaufe  the  ma^dt*  did  A^y  fdt^ 
nwMit  oflnroUmcbtj  Jenkins  i^^.  pi.  6%v  Ndir/ 
the  appeddttcy'  of  tlie  ad^^owfon-,  in  this'  (iaft^^ 
being  the  only  objedlioh  coits  paFing>  itfQllbws:^ 
that  Inrollment  was  not  neceiTary  to  pafs  itj  had 
it-  bbeh'  in  grofs. 

It  riowohly  remains  fof  me  to  tak^  notice  of' 
theSlattitc  4th'jf«fe,  c\  xS.  J.  ^.»  by  which  it- is* 
cttaftedi  "  That  all  grants'  and  conveyances 
**  thereafter  to  be  made,  by  fine'  or  otHcrwifc, 
•*of  any  niahofs  or  rents,  or  of  the  revcrlioh' 
•^  or  remainder  t)f  anymefibiages  of  lands,^  mould 
«  be-gobd  andeffJetSkual,  without  any  attorhm'cnt' 
"of  the  tenants,  fcfr.  as  if  their  attornment  had' 
<<  been  had  and  made."  * 

l^liis  feAibn'  of  this*  Statute,  at  firft  view,*  fecms 
to  dafli'With  the  Statute  of  InrollmentSi  and, 
if  it  were*  to  be*  underftodd  in  all  the  general 
extent  of  the-  words,  would;  in  etfed,  amount' 
tp  a  virtual  repeal  of  the  Statute  of  Inrollmcnts, 
fo  far  as  it  rdated  to  hereditaments,  which,  at' 
commoti  law;  required  attornment  to  pafs  them  \ 
for,  as  r  have  already  obfcrved,  fuch  hercdita* 
xtients,  to  the  bargain  and  fale  whereof  InroII- 
nifent  was  made  rcquifite  by  the  Statute,  would 

pafs* 
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p4ur»l»)f,  de^of  grainetinitiroUedi  bjp^  die  aidYofr 
a;  ibbfequtM  attdrMnent* 

Nowr>  therefore;  if  the  Statute  di^Amt  is  >*• 
tended  to  tKcfe  csfesj  it  ivill  follovr}  chat^a^gr^ant' 
by  deed  fbr  pecuniary  cotllideratton^.wlachy  after 
the  Statute  of  Inrollments,    would   have  been 
efFc6lual*  with  attornment,    though  uninrolled, 
would' now,,  (iooe  ther  St^ute  of /fori/,  be  of  rhcf 
fame  validity   without  sttornnient;  and   confer* 
quentiy  a  grant*  by/ deed  alone  would  be  t^th^ 
cient  without  either  inrollment  or  attornmcmii 
Bur,  the  general*  words  in  the  Stattuic  of  jhmik 
1'  conceive^  are   by^  no  means  to  be  allowed  fo' 
excenfive   an  effect ^  for>i  firft,  a  Sututd   madfe 
for  removing  the  neeefliiy  of  certain  ceremonies, . 
mud  naturaUy  be  utjfderftoed  a&  intecHied  onlyr 
for. fuch  cafes  where  thofe  ccremonie^^  welne  be-- 
fore  neceffaryj  and  could  not  be  difpci^fed  /With. 
Nowi  atioromenc  was' only  necefiary  in  grants' 
operating. at  common  lawj.and  not  in  thofr  con- 
veyances which  had  their  cfiWt  by  way  of  ufes- 
confequently  the  latter,  anooirgft.whirb  are  i»« 
eluded  all  thofe- which  were  the  ob§e6ks  of  the 
Statute  of  InroUments,  cannot  properly  be  con- 
fukred-as  the  intended  objc^s  of%the  Sfbtute  of 
^fM^^  And  ihould  it  be  faid,  thtit  grants,,  fince 
the*  Statute  of  InroHofients;  perfcfied.  by  attom- 
menty  without  any  inrollmflor,.dov  not  fall  under 
the  defcription  of  coftveyan<:e«t)peratiiig  by  way 
»of  vfe,  thai  e(feA  bein^. denied  tlmmibiy  the  laft. 
.:.,:    . .  .^»      mentioned^ 
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mrntioned  Statute^  the  direft  and  (hort  aoTwer 
would  be^  that  whatever,  mighc  be  tise  nature  of 
thofe  grants,  it  certainly  would  be  contradi&ory 
to  all  the  rules  which  hold  in  the  conftrudibn 
of  Statutes,  to  extend  fuch  general  indefinite 
words,  as  the  words  **  or-  otberwife^**  in  the' 
Statute  of  AnUy  to  the  repeal  of  a  preceding 
Statute  unnoticed  in  the  fubfequent  one;  and 
in  a  cafe  where  there  are  fufficient  fubje£ts  for 
the  application  and  operation  of  fuch  general 
words  in  the  fubfequent  a£t,  without  confidering 
them  as  interfering  in  any  degree  with  the  a£t 
preceding ; ,  for  it  is  a  rule,  that  where  two 
Statutes  feem  to  crofs  one  another,  and  no  claufe 
ofnon  obftante  is  contained  in  the  fecond  Statute, 
fa  that  the  one  may  (land  with  the*  other,  both 
ought  toftand  in  force.  RolVs  Rep.  154,  Warder 
V.  Smith.  Dyer  34.7,  b,  WeftotC^  Cafe.  And  ge- 
neral words  in  Afts  of  Parliament  are,  in  a  va- 
riety of  inftancds,  reftrained,  to  avoid  an  apparent 
inconvenience  or  inconfiftency  with  fubfifting 
laws,  the  repeal  of  which  was  not  apparently 
within  the  intention  of  the  Statute  wherein  fuch 
general  words  are  contained ;  for  repeals  by  im- 
plication are  things  difcountenanced  by  law; 
never  allowed  of  but  where  the  inconfiftency  or 
repugnancy  is  plain  and  unavoidable  \  for  fuch 
repeals  carry  along  with  them  a  tacit  refledion 
upon  the  legiflators,  that  they  fhould  inadvert- 
ently and  rgnorantly  make  one  a£b  repugnant  to 
and  inconfiftent  with  anotberj  and  therefore  fuch 
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tfepeala  have  ever  been  interpreted  fo  as  to  repeal 
fs  Uttle  of  the  precedent  law  as  .  is  poflible  % 
10  Mod.  ii8.  And  though  the  gjeoeral  rule  is, 
^^:kges  fofi^'teres  ahrogant  friores^  yet  this 
hold^'only  ^bere  the  laft  a£t  is  ureconcileabl^ 
contradiftory  to  the  preceding^  and  never  takes 
place  where  there  is  any  poflible  confl:ru6lion 
whereby  they  both  may  be  made  to  (land  to- 
gether. Upon  thefe  grounds,  the  Statute  of 
Inrollments  appears  to  Hand  entirely  unafFe£ted 
by  the  fubfequent  one  of  Ann  refpefting  attorn- 
ments. 

I  have  now,  Gentleixen,  concluded  my  pro- 
pofed  obfervations,  in  which  I  have  purpofely 
pafled  by  a  variety  of  matter  which  prcfcnted  it- 
ielf  to  my  attention,  and  of  which  I  might  have 
availed  myfelf,  without  any  impropriety,  upon 
this  occaQon ;  but  as  it  did  n6t  lay  acrofs  the 
direfl  path  which  I  chalked  out  to  myfdf  for  the 
difcharge  of  the  duty  upon  which  you  have  been 
pleafed  to  call  me  here,  and  as  it  appeared  to 
me,  that  the  (horteft  line  in  which  I  could 
poflibly  arrive  at  the  end  I  propofed  would  put 
your  patience  fufiiciently  to  the  trial,  I  have 
carefully  avoided  any  unnecefiary  digreflion 
whatever. 


The  dodrine  of  bargains  and  fales,  if  confi- 
dered  in  its  full  extent,  is  very  comprehenfive 

D  and 


54 


A  Reading,  lit. 


and  important.  I  have  juft  touched  upon  one 
of  its  outlines,  leaving  the  defign  at  large,  with 
all  its  proper  lights  and  (hades,  to  be  completed 
by  thofe  whofe  fuperior  judgment  and  abilities 
put  them  more  upon  the  level  of  fuch  a  ta(k. 
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ARGUMENTS 


IN    THE 


CASE  of  the  Representatives  of  General 
Stanwix  and  bis  Daughter. 


THESE  Arguments  were  compoGkl  on  oc« 
cafion  of  a  very  fingular  caufe  brought 
before  the  Court  of  Chancery  in  the  year  177I1 
where  it  had  met  with  a  no  Ids  fingular  difcuf* 
lion.  It  was  the  Author's  intention  (as  the 
Editor  has  frequently  heard  him  fay,)  to  try  what 
could  be  advanced)  with  fome  appearance  of 
f'eafon,  in  a  cafe  that  feemed  to  mock  every 
principle  of  judicial  decifion. 
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ARGUMENTS  in  Favour  of  the  Kepre- 

SENTATIVE  of  the  DAUGHTER. 


T 


Mr  LoRDy 

HE  cafe  which  now  calls  for  the  attention 
of  this  Court  is  (imply  this :  A  father  and 
his  daughter  fet  fail  in  the  fame  veflfel  from  Ire^ 
land  I  the  vefieTj  it  feems^  was  caft  away  in  its 
paflage  to  England^  and  not  a  (ingle  perfon  oa 
board  faved.  Now  it  fo  happens^  that  the  Re- 
prefentative  of  the  father  to  his  perfon  si  eftate  is 
oot  the  fame  perfon  who  would  have  been  entitled 
to  it  as  Reprefentative  to  the  daughter,  in  cafe 
ibe  had  furvived  her  father*.    The  firft perfon  is 

nephew 


^  On  behalf  of  the  party  whom  thcGenerars  furvivor* 
fbip  would  have  benefitei),  it  was  argued,  that  the  (hip 
heing  loft  in  tempefiuouf  weather,  it  was  iliiore  than  pro- 
bable that  the  General  was  upon  deck,  and  that  the 
daughter  was  down  in  the  cabin  (as  is  almoft  ever  the 
cafe  with  ladies  In  tbefc  fitaations},  and  of  courfe  fubjed 
to  more  early  lofs  of  her  life  than  the  General,  who,  at 
a  man  of  arms  and  courage,  was,  it  was  aiTerted,  more 
able  and  more  likely  to  ftrnggle  with  death  than  a  womaR^ 

and 
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ftepbew  CO  the  father  ^  the  other  is  the  daughter's 
maternal  uncle. 

The  queftion  therefore  arifes,  what  (hall  we 
prefume  io  the  prefenc  cafe  to  determine  which 
of  the  two  died  firft  i  and  confequently,  to  de- 
cide which  of  the  two  claimants  is  ehtitled^  ac* 
cording  to  our  laws  of  fuccefllon»  to  the  eftate  in 
difpute  I  It  appears  from  the  date  of  this  cafe, 
^  that  the  prefent  queftion  is  really  this :  Of  three 
different  incompatible  prefumptions,  which  are  we 
10  choofe  ?  The  prefumptions  are  as  folio Wj  viz. 
That  the  father  furvived  the  daughter  i  that  the 


and  in  which  he  might  probably  have  been  affified  by  the 
broken  mafts,  and  other  parts  of  the  rigging. 

On  the  other  fide,  it  was  contended,  that  the  General 
was  old,  and  confequently  feeble,  and  by  no  means  ftrong 
enough  to  refift  the  Ihocks  of  fuch  a  terrible  attack :  that 
the  daughter  was  of  a  hale  conftitution,  and  though  of  the 
weaker  fex,  yet  being  younger  than  her  father,  was  pro- 
p«rtionably  ftronger,  and,  from  the  circumfiance  of  youth, 
iDore  unwilling  to  part  with  life  :  that  the  probability  of 
furvivorfhip  was  therefore  infinitely  in  faronr  of  the 
daughter. 

A  fecond  wife  of  General  Sfamiix  alfo  periflied  with 
him,  and  her  reprefentitive  brought  forward  a  fepa- 
rate  claim  to  the  difputed  property ;  but  as  this  is  not 
noticed  by  the  Author,  it  fnay  be  fufficienl  to  add,  that 
die  Court,  finding  the  arguments  on  all  fides  equally  folid 
and  ingenious,  waived  giving  any  deciAon,  and  advifed  a 
comproixiif<>  to  which  the  ieteral  claimants  agreed. 

D  4  daughter^ 
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daughter  furTiTed  the  father  i  or^  that  they  both  ~ 
died  in  the  fame  inftant.     It  has  indeed,  witb  : 
fome  colour  of  reafon>  been  objeAed^  that>  of 
thefe  three  j^oficions^  two  only  can  be  deemed 
prcfumptive,  viz.  That  the  father  furvived  hts 
daughter,  and  that  the  daughter  furvived  her  fa- 
ther; and  that  the  third,  viz.  That  they  both 
died  in  the  fame  inftant,  is  neutral,  and  a  Ibrt  of 
mean  betwixt  the  other  two  ;  for  the  two  firft,  as 
it  is  faid,  being  diametrically  contrary  to  each 
other,  and  no  grounds  of  greater  probability*  ap- 
pearing in  fupport  of  the  one  than  of  the  other,, 
it  follows,   that  they  muft  necefiarily  deftroy 
each  other,  and  leave  the  third  as  the  unavoid-^ 
able  refult  of  their  mutual  deftruAion,     Confe- 
quently  that  pofition  is  fo  far  from  bearing  a. 
prefumptive  form  icfelf,,  that  it  is  the  very  ftate 
of  things  we  are  compelled  to  admit  by  wholly  ■ 
avoiding  prefumption. 

*  .  '  • 

The  argument,  I  confefs,  is  plauGUe,  and  aa 
fuch  it  requires  that  I  fhould  fpeak  to  it«  In  the 
firft  place.  What  do  we  mean  by  a  prefumption  ^ 
Is  it  not  the  admitting  and  fuppodng  fads  to 
have  exifted  without  evidence  that  they  did  fo  l 
Do  not  the  three  f)ofitions  above  ftated  aflert 
three  diftinfb  fads,  neither  of  which  is  fupported 
by  any  kind  of  evidence  whatfoever  ?  How  is 
itpoSible  then  to  fuppofe  any  one  of  them  true,, 
and  not  call  It  a  preiumption,  u  e.  the  fuppofitio^ 
of  a  fad  without  evidence  I  The  very  argu- 
ments 
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meats  noade  life  of  to  prove  the  nOn-prefumptiyo 
nature  of  the  om,  becafife  it  necciOfarily  cxifti 
when  the  other  two  are  fuppofed  by  their  mutuid 
oppofition  to  deftroy  each  other,  will  go  much 
too  far,  by  proving  at  the  very  fame  time  the  ini« 
poflibility  of  finding  even  one  prefumption  among 
the  three  J  for,  upon  examination,  it  will  appear 
that  no  two  of  them  can  (land  together :  There* 
fore,  take  which  two  we  will,  and  becaufe  they 
are  incompatible,  fuppofe  they  dcftroy  each  other^ 
the  third  of  courfe  exifts  as  the  refult  of  their 
mutual  deftrudlion. 

Having  thus,  as  I  hope,  iKewn,  that  all  the 
three  are  in  their -own  natures  equally  prefump- 
tions,  and  confequently,.  that  our  queftion  is  no« 
thing  elfe  than  which  of  three  prefumptions  de*- 
mands  the  preference,  it  now  remains  to  confider 
the  prefumptions  themfelves,  their  different  na« 
tures,  and  their  refpe£iive  degrees  of  claim  to 
our  attention  and  aflent. 

The  two  firft,  it  mud  be  acknowledged,  are 
of  a  nature  quite  indifl^rent.  No  reafon  appears 
to  overthrow  either  of  them,  nor  can  any  thing 
be  obje£ted  to  either,  but  the  apparently  equal 
probability  of  the  other.  But  as  to  the  third, 
viz.  That  they  died  both  in  the  faore  inftant,  ic 
prefents  quite  a  different  face ;  a  pofition  burft- 
ing,  as  it  were>  with  the  bigncfs  of  its  own  in- 

confiftcncy  > 
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confiftency ;  a  fa£t  whofe  exiftence  mud  (eem  ra 
have  been  the  coneerted  eflfeft  •  of  fa  fingular  and  - 
toaccauntable  a  coincidence  of  c'rrcumftancesK^ 
and  combtnacion  of  incidencsj  that  whoever 
prefumes  it  in  that  inftanee>  does  little  lefs  than 
confefs  to  the  world  his  belief  of  a  miracle.  Can 
we  admit  thefe  two  people  to  have  died  in  the 
fame  inftant^  without  fuppofing  a  mofl:  extraor^* 
dinary^  nay  even  a  preternatural  concurrence  of 
jiU  that  variety  of  circumftances  which  every 
man's  imagination  muft  fuggeft  to  him^  as  bear- 
ing fome  ihare  in  the  direftion  of  the  laft  mo« 
inencs  of  life  to  perfons  in  the  unfortunate  fitua* 
lk>a  of  thofe  we  are  fpeakingpf?  Such  a  con* 
currence,  it  is  true>  may  happen  to  two  perfons 
out  of  ten  thoufand  $  but  what  is  the  chance  for 
it  when  the  queftion  is  confined  to  a  particular 
two  only  ?  Can  any  man  in  his  wits  fuppofe  even 
the  mofk  diftant  probability  (I  had  almoft  faid 
poffibility)  of  ic^  with  refpedt  to  any  two  parti- 
cular  perions  breathings  much  lefs  with  refpefi: 
to  two  fo  totally  dilTimilar  in  almoft  every  things. 
which>  in  the  cafe  before  us>  one  fliould  think» 
icfpe£ted  the  haftening  or  protrading  their  laft 
moments^  as  the  perfons  of  an  aged  fathe r»  and 
a  daughter  in  the  prime  of  life  I  Strange  as  it 
is>  fuch  nevcrthelefs  is  the  fuppofition  to  which 
we  fubfcribe  aifent  when  we  prefume  that  one  and 
the  fame  inftant  put  a  period  to  both  the  lives  in 
queilion^  qay^  fuch  is  the  pofition  the  probabi- 
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jitf  of  which  we  admits  unlefs  we  abfoluttly  pre*- 
fume  they  did  noc  die  together. 

Ih  6ppofition  to  what  I  have  beeri  faying;^ 
there  is  indeed  an  argument,  or  rather  the  form 
of  an  argument,  of  which  I  make  no  doubt  the 
Gentlemen  of  the  other  fide  will  endeavour  to 
avail  themfclves.  Ic  mud  be  owned  it  is  rather 
of  too  abftraft  a  nature  to  merit  attention  in  a 
queftion  of  thi^  fort^  bur,  however,  kft  its  fub^ 
tilty  (hould  elude  our  apprebenfion,  and  its  in- 
genuity, ftanding  in  the  place  of  real  weighf^ 
deceive  us  into  a  notion  of  its  being  unanfwer* 
able,  and  (o  incline  us  to  approve  it  in  contra* 
didion  to  our  fenfes,  I  think  it  incumbent  upon 
me,  in  this  place,  to  beftow  that  attention  upoa 
it  which  may  be  requifite,  in  order  to  enable  u$ 
to  diftinguilh  its  real  from  Its  imaginary  force* 

The  argument  is  this  : — ^Time,  fay  they,  is  no 
otherwife  divifible  than  by  a  fucceflion  of  events 
or  fads:  We  have  no  other  means  of  diftinguilh- 
ing  one  moment  or  particle  of  duration  from  an* 
other,  than  by  the  diftindt  hSts  they  afford  us; 
thefe  are  the  marks  which,  to  our  capacities, 
divide  them  from  each  other ;  conlequently  any 
period  of  time  wherein  fuch  marks  of  its  feparate 
parts  do  not  unto  our  knowledge  exift,  muft  unjto 
us  be  as  one  point  or  indivifible  moment ;  for  as 
,we  have  not  the  data  neceifary  for  our  abilities  to 
diftinguifli  its  pares,  there  remains  nothing  to 
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dfftinguifli'fudi  a-  period  fi'om  any  other  inftaDt 
which  we  cannot  divide  i  confequentl^  we  are 
compelled,  as  far  as  refpeds  ourfelves,  to  con- 
fider  fuch  a  period  as  an  indivifible  inftant  of 
time. 

Hence,  fay  they,  all  that  we  know  concerning 
General  Stanwix  and  his  daughter  is,  that  they 
fet  fail,  and  that  they  were  drowned,  and  the 
intervening  period  affording  us  no  fa£ts  to  divide 
one  moment  thereof  from  another,  ought  and 
muft  neceflarily  be  confidered  as  one  indivifible 
point  of  time,  and  the  very  ground  of  contro^ 
verfy  who  died  firft  muft  fall  of  courfe« 

The  ingenuity  of  the  argument  I  admit ;  the 
juftnefs  of  its  application  I  deny.  I  fhall  not 
here  difpute  their 'principles,  whatever  roomi  I 
think  there  might  be  for  it,  were  that  necefiary 
to  my  purpofe ;  neither  fhall  I  confider  the  dif- 
ference betwixt  ideas  and  events,  or  that  which 
unto  us  creates,  and  that  which  meafures  fuc- 
ceflion.  No ;  to  avoid  ufelefs  difputes,  I  take 
the  very  principles  thcmfclves  have  aflumcd,  and 
try  if  it  be  not  poffiblc  to  make  a  more  reafori- 
able,  ferious,  and  effedtual  ufe  of  them  than 
what,  I  muft  confcfs,  they  feem  to  me  to  have 
done. 

Time  (fay  they)  is  only  divifible  by  fafts : 

Very  well ;  it  is  divifible  by  fafts  then.    It  fs 

7  admitted 


4^  AnGiTMEWTft  h  fhe  Cass  of  the^ 

commencement  of  foch  deftraAion  or  finking  of 
the  vcflfel  in  which  they  were  ?  Muft  not  an  in- 
terval have  intervened  betwixt  their  being  To  ex- 
jiofed,  and  the  final  exiftence  of  their  lives? 
Is  it  polfible  they  fhould  have  been  drowned, 
without  at  leaft  this  fucceSton  of  fads  previous 
thereto  ?  Or  are  we  to  conclude^  in  defpite 
of  reafon  and  poffibility  itfelf,  thatfuch  fads  did 
oot  exift)  becau(e  we  cannot  produce  an  ey^c^ 
witnefs  of  them  i 

Common  fenfe,  indeed,  might  give  thefe,  and 
fttch  like  qoeftions,  a  plain  and  reafonable  an*^ 
fwer«  and  foon  tell  us  what  becomes  of  an  argu* 
ment,  founded  on  the  non-exiftence  of  fads; 
during  a  certain  period,  which  period  we  termi* 
Rate  by  an  eventt  which  fuppofes  certain  known 
fads  previoufly  necefiary  te  its  own  exiftence^ 
to  have  intervened  fince  the  commencement  of 
the  faid  period. 

Such  anfwers^  however,  we  leave  to  common 
apprehenfions  $  and  as  to  the  Gentlemen  who 
may  ofier  the  above  argument,  all  that  tve  have 
to  aik  of  them  is,  that  they  would  defift  from 
their  claim,  or  ceafe  to  deny  thofe  fads,  with- 
out which  the  very  fad  on  which  their  claim  is 
founded  could  not  have  happened.  Por  my 
own  parr,  I  cannot  fee  how  they  are  to  avoid 
one  or  other  of  thofe  conclufions.  The  firft 
they  will  rejed  for  their  own  fakes;    and,   by 

1 1  choofinij; 
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^^e  inftant  more  than  what  was  abfolucely  ae^ 
ceflary  for  the  moft  immediace  fucceflion  of  fa^s 
which  muftupaToidably  h^ve  preceded  drowning. 
When  this  is  done»  I  will  fuboiicj  in  the  oieaa 
tifne^  I  ihall  beg  leave  to  iafer>  that  the  period 
is  to  us  divifible,  and  theirefore  may,  without 
^teeding'  the  comprehenSon  of  our  capacities^ 
irery  e^fily  be  confidered  as  conl^ioiog  more  than 
one  (noment  ff^.tb'e  General  and 'his  daughter  to 
IiAvcdied  in*  '  .   .   :   i  j    .     .     "!  3     • 


I 
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:.  Having,  thusy  as  I  hope,  duly  confidered  th^. 
third  prefumption,  and  ihewn  the  ioiprobability! 
of  its  nature  J  having  fairly  ftated,  and,  I  flatter 
myfelf,  fufficiently  obviated  the  mod  niateriai^ 
ailments  which  can  be  framed  in  fupport  of  it^ 
and  given  re'afonSj  which  he  who  controverts  muft 
combat  with  his  fenfes,  why  that  in  particular  can 
by  no  means  claim  the  leaft  (hare  of  our  aflene 
or  credit,  I  ihall  now,  in  proper  order,  refume 
tfie  conlideracion  of  the  other  two  pofitions,  viz. 
That  the  father  furvived  his  daughter^  and  that 
the  daughter  furvived  her  father  -,  for  the  glaring 
improbability  of  the  third  leaves  the  queftion 
wholly  betwixt  thefe  two. 

As  to  tbefef  it  is  evident,  that  each  of  them  is 
of  a  nature  quite  poflible;  that  neither  of  them 
required  the  aid  of  any  ftrange  conjunftion  of 
circumftances,  or  any  whimfical  confpiracy  of 
events,  to  bring  it  about  5  nor  any  unnatural  an-*.. 

nihilation 
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tiibiiation  of  time  edthuniour  ics  exiftence.  They 
ar€|  in  their  Qvyn  naturesi  fo  equals  fo  perfeftly 
iodiffcrent  in  regard,  to  probabilUy,  that  there 
is  no  other  argument  againd  our  aflcdt  to  cither^ 
than  xhe  equal  probability  of  the  ocher:  So  equal 
indeed  are  theiiv  r>acures'»  tiuc'thi):  veryltruth  has 
been  wrefted.  i(ito  an  argument  againft>our  pre- 
funaing  any  one.  biit  the  third,  poficion^  for  (fay 
X)ur  opponents)  chefetwo  pofictons  being  equally 
probabk)  you  caQiiot  affunne  -the  one,  but  the 
fame  reafon  will  force  the  other  upon  you  $  and 
-k  beiog'  tmpoIHble  tbey  ihould  it  and  together^ 
it:  foSLlaws  heithpr  can  ftand  at  all ;  the  equality 
•of 'thdfe  two  is  their  mutual  deftruftion/  and  con- 
.fequently  the?  third  pofition  muft  then  remain 
clear  of  any  other  to  impeach  ic*     .      - 

;Theie  arguments  might  carry  the  ^appearance 
of  fome  meaning,,  were  it  impoflfible  to  avail  our- 
felves  of  any  other:  means  of  decinon>'  than  that 
of  the  different  probability  of  fuch  prcfumptions 
<»oly  c  But  if  any»  other  rule  can  be  found  to 
give  the  lead  preference* to  one  or  other  of  thofe 
two  prcfumptions,  what  then  becomes  of  fuch 
'reasoning  1^  And  let  me  alfo  aik,  what  compels 
tis  to  begin  the  deftrudibn  of  prefumption  with 
tbofe  two  in  particular,  eicheir  of  which  hath 
only  the  equal  ftrength  of  the  other  to  oppofe^ 
.Without  any  other  affiftance  -in  the  world ; 
whereas  that  alone  which  is -to  efcape  in  the 
^onfliCty  has  not  only  the  greater  ftrexlgth  of 
I  ;  ::\J,  *  each 


j'i   •  '"^    Ai:dxiiikvi'i')n  theC/iii'dffbe      '^ 

^^  ho"  eviriciitrc  fs/co  tire' cbritf  aiy;  at  chiWlhall 
"^  0e  ;^rcfurricd*tb  have  outlived  iw  parent/'  Crfti 
"aHy' riling  in  general  be  m<H^>qtiitable,  more 
'Agreeable' to  nature*  itfelf  ?  And  doesHt  tiot,'tJn'- 
•IblJcked,*  extend  itfelf  to\)ur  preftnt  difputc  I 


« .  <  <•    %  * 


•  'Here  i^  a  parerit  and  a  daughter  both  drtxnictf, 
«iind  ho  evidence  that  the  daughter,  did  not  fur* 
•Vive ;  therefore,  fays  the  rule,  letit  be  prefumed 
%'e  'did  furvire.     Why  is  a  ri]lcfe?dlre6tly  ap- 
plicable to  be  rejefted  ?    It  is  certainly  conducive 
to  the  grand  end  of  laws  in  general^  that  fome 
rule  Ihould  be'eftabliflied  to  prevent  confufion 
upon  fucH  cafes  -atf  the  prefcnt.    Arc  we  told 
iVis  no  fule  of  the'ctonntnon  law?    If  we  are, 
1  muft  beg  leave  to-obferve,'  that  the*  prcfertc 
cafe  is  ofthe  cogrftoncc  of  a  c^rt,  where  the  , 
■ciVil  law;  as' far  as  it  interferes  not  with  the 
•edoimon  law,  isi  by  the  fandlion  of  tfie  connmo/i^ 
law  itfel?,  the  moft  general  rule  of  dectfion'; 
therefdre^  to  have  entitled  this  objedtion  to -ah 
anfwer,  w^  fhouW  have  been  told  what  rule  af 
Hhe  common  law  ^his  rule  in  the  lead  impugns* 
•Seeitig  then  art>le*miift  be.badj  Why  will  net 
•this  do  ?  *  It  involves  in  itfelf  no  ebfurd  or  inn- 
^prohpble  f)refumption,  but  only  pc^ots  out  a  de^ 
cifion  betwixt  two  equal  and  indifferent  ont^, 
one  of  which  we  muft  naturally  fuppofe  to  have 
'Wppeftfcd;    It  is, a  rule  founded  ^oti  an  obvious 
iWid^l 'known  principle,  the  common  courfc 
Of  nVture  itfelf.*   Truei  aiifwcr  our  opponents, 
*  7  and 
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af4:,fer  that  yeryTcafonJt  is  .not  to.. be  admitted 
^fHiM  for  ^  rule,  founded  on  the  common  coucfe, 
ofs^jjiture  as.  its.prjnciple,  c^r»  have  nojthing.iri, 
tbe.iY^fM  to  ;dq.in  a  cafe  which  arifcs  frqm  ^' 
direfl:  interruption  of  {nature's  comrrion  co^qrfe. 
No4'  that   would  be,,fuch  a  wrcfting  of  rules 
from,  their  owp  principles,  that  one  cannot  fay 
where  it  wopld  end.     What  means  the  ferioiis 
countenance  of  this  objeftion  ?     Muft  we  then.' 
fall  back  again  into  confuHon  and  uncertain ty»' 
becaufe  a  rule  which  we  have  foun*d  exprefsly 
decifive  of  the.preftnt  cafe  hgd  not  this  very  cafe 
fcjr  it^  original  principle,?     This 'indeed  is  coni-* 
bating  for  perplexity  itfelf,  and  teachlng'us,  that 
a  diftinft  rule  muft  be  framed  for  ievery  particular 
cafe,  unlefs  <¥&  ^itl  agree  to  decide  it  by  the  pre- 
fprnptive  difiereoce  of  a  few  n^inute  precarioi?a 
circumftances,  or  the;  kfs  yore^fonable  dire(^igii> 

iffsk  fiogle  toft- up-  , 

«...  .        '  *    • 

.  This  is  4  do^rine  which  I  hope  wi)l  never 
preyail.  In  t}^e  prefent^  as  in  all  other  c^fes» 
J  muft*  confefs  (he]  only  inquiry  concerning^  ^ 
rule  propofed,,feemS'  to  be,  JFVr/?i  Is  xbc  rule 
Ipunded  on  juft  ^principles  ?  Secondh/^  Does  it 
extend  to  the.  c^fc  in  hand,  by  its  own  t€;rms  ex- 
prcftly,  or  bj  implication  ?  If  it  be  well  founded, 
and  exprefsly.  take  in  the  cafe  to  which  we  apply 
it,  what  can  bethe  ogcaQon  for  further  inquiry  ? 
If  it  does,  not  extend  exprefsly  to  the  cafe  before 
^s^  then  indeed  there  may  be  fuificient  reafon  to 

*  3  reeur 
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r^curto  Ac  Extent  of  its  prinei^lcs,  ind  cxtmine 
whether  the  cafe  in  queftbn  arHea  from  the  fanke 
pi-iocipleii  wfaereoil  die  iult  is  grounded;  and; 
cbntequently^  whether  it  is  foy  implication  fub* 
jiSt  to  foeb  rule  or  nOt  ?  But^  to  tranfpofe  this 
inquiry,  and  when  the  exprtlfion  of  a  rule  is 
clear^  to  enter  on  aii  examinatioh  Whether  its 
principles  are  equally  extenGve  or  no^  Is  in  faft 
forming  a  prefuniption  againft  a  rule  i  ofj  in 
other  words,  making  a  rule  ho  t-uTe  at  all ;  ftt 
it  would  be  rendering  the  application  of  moft 
rules  fo  very  difficult  and  controvertible^  in 
many  cafes^  that  we  might  tlmoft  as  well  be 
without  any  rules. 

But^  howerer,  to  enter  into  thif  objeftion  moie 
c1ofely»  I  muft  obferve^  that  as  moft  rules  »t 
founded  on  general  principles  Htklf,  many  cafes 
muft  arife  among  the  infinite  ipariecy  of  cttntft^ 
upon  principles  difierinjg  from  thofe  on  which 
rules  are  already  fouhded ;  and  yet,  in  many  in- 
fiances,  thefe  differing  princi^tes  may  be  of  fudi 
a  feature,  that  it  is  an  equal  chance  whether  the 
^ule  which  one  principle  ha^  ilre&dy  fuf^fied, 
is  or  is  not  the  very  fame  rule  which  ^the  other 
principle  will  fup^ly.  Is  it  not,  therefore,  th^ 
moft  reafonable  and  fimple  way  of  prdcteding> 
to  make  one  rule  fetvt  two  principles*  when  it  i9 
idready  the  rule  eftablifhed  on  the  one  principtej 
^nd  flo  better  can  be  eftablifhed  on  the  other? 
For  inftance,  a  rule  dr^w^i  frpm  the  principle  of 
*  4  uninterrupted 
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fcWcsr.ciart  b^y  thft  Q«e  » thcp  cf fi^iii^^  prfftffW.^ 
fp  two,  t)qcauf^;it  fljuft-^tvojd  »Uij^ie  di%^|i|  c^ffC 
<ifiU  naturally  arife  ab^Oj:  j))'cf«cft^p  tmwm-^^ 
jayo  diffejrcot  ru&ai  whfco  c^{t%  kKci(rr^$i>tak^ 
iog  c>f  both  th^te  piiacipks.-  .fiF<ir;itheifof«lb' 
Ipns,  I  fh^UjcqncliidQ  tny.itnrfi^ihtQt  the'laft^tb-^ 
^Aiop  m  ithe4  wQrd$>  ThiU  00^:  hule  oiightlto 
fer ve  '  tW:Qi  :pritw;ipleAi   whe^^i*  Ui: :  be  *  itl\«  Mle 

f;|;vf  ojch^^:pr^n<;iple,«ni)Qt;affoi:d?rft  4;ttle,ni9^ 
mg^e€Abk*0:it(feJf.     ,!    :.//  no  Lr.rrr.  ^:    *^%V    ; 

:  ;  Having.  .^^HS.  coniiderfiil  .tljp;  three  prefumiHi*. 
tions,  'ihcwfi«the;iinprQbabili|:,yof  .one>  offff^d^ 
rule  of  decjfion  betwixt  the* other  two>  and  -fu^ 

.pprced  the  propriety,  of  its  application,  I.jhvil 
now  only  detain  the  Court  a  few  n^iinutes  lo^gR^ 
in  dating,  the  cafe  in  a  view  fp^nething  differcii^ 

.from  what  I  have  hitherto  prQcejeded^jtboughVji: 

.flatter  aiyfrlf^  equally  agree^bjc  to  trutlj,  an4 
confider  it  as  a  queftion.  Who  was  the  f^thqfr'^ 
reprefentative  at  his  death  ?  If  the  father  die^ 
firft,  the  daughter  was;  if  the  dau^htcr^  dic^ 
firft,  the  nephew  was :  As  to  the  third,  pofuiqi)* 
of  neither  furviving,  its  improbability  puts  jtiojut 
of  the  qucftion.  .  Here  the  probabilities  being 
equal,  and  no  other  grounds  of  preference  oc- 

.curring,  furely  the  relation  of  daughter  to  father^ 
fo  oiu'ch  nearer  than  that  of  nephew  to  uncle, 

'might  fafclv  be  allowed  to  turn  the  fcale  In  her 
favour.    Iffo,  this  view  of  the  cafe  gives  addi- 

tional 


tiooal  weight  to  all  my  former  arguments,  and 
the  daughter's  maternal  uncle  ftands  entitled  to 
the  perfonal  eftate  in  queftion^as  A^ell  in  this  a;s 
in  all  the  other  views  wherein  I  think  this  cafe 
can  be  confidered.  This^  however^  we  fubmit 
to  the  coniideration  of  a  Court,  whofe  decifion, 
I  atti  confident;  ;wlH  {>ronounce  unto'  which  'fide 
£<)tiity  itfdf  inpUnfes.  ^    > 
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Mr  LoRD^ 

rpRis  extraordinary  cafe,  of  a  claim  to  a  coit'-^ 
^  fiderable  perfonal  eftate>  founded  on  a  bare 
prefumpctoni  that  a  daughter  caft  away  in  the 
fame  vefle}  with  her  fatber>  muft,  becatife  flie 
might  probably  have  outlived  her  lather  on  ihOre^ 
have  been  able  either  to  have  holden  her  breath 
Ionger>  or  have  fwallowed  more  water  before  ibe 
was  faSbcaced  by  the  fea^  than  be  could>  Jias>  I 
prefume,  ratfed  too  much  attention^  as  well  as 
furprife,  in  this  Court,  to  make  a  repetitioQ  of 
It  iis  the  lead  neceffary* 

I  am  alfo  confident  J  my  Lord>  that  the  argu* 
ments  brought  under  a  notion  of  fupporting  fuch 
a  claim  muft,  from  their  promifed  Angularity^ 
have  been  too  much  the  objcft  of  your  notice,  to 
have  fuffered  an  obftrvation  I  am  now  going  to 
make  to  have  efcaped  you.  But,  however,  in 
order  to  e^pofe  to  lefs  attentive  minds  the  ex- 
traordinary 


RfiPRtSSNTATIVkS  tf  GiH.  StA'WWI*^  ^C.     59 

trtoriiaary  artificcl  necelTary  to  uphold  fo  ex- 
trMrdinary  a  claltn,  als  itrtll  aiS  toconvinGethofe 
Oentlcsnbn .  who  haire  undertaken. iCi  cMt  evcrf 
bodf  U  not  fo  full  of  j^rcfutnption  a9  they  might 
wilh»  I  fliall  here  take  6ccafion  co  xemark^  that 
•Terjr  ai'gcment  th<y  have  framedj  cilery  fuppo&t 
ttott  they  have  obcrnd^,  has  abfoliitel)^  pfefup^ 
pofed  one  very  maierial  prpof  to  have  preced(4 
it^  without  which  it  muft  fink  for  want  of  ground 
to  reft  upon* 

The  proof  I  mean  is  this>  that  the  cafe  befbim 
us  either  abfolutely  cannot,  or  at  leaft  ought  not| 
to  admit  of  any  other  means  of  decifion,  thta 
fome  one  or  other  of  the  prefumptions  which 
chey  have  been  fo  kind  as  to  ftate^  and  with  fi> 
much  afliduicy  offitr  to  our  confideration* 

We  have  here  a  cafe  which,  it  ieems»  may  ad^ 
taiit  of  diree  difierent  prefumptions.  Does  k 
follow,  therefore,  that  one  of  the  three  muft  be 
Admitted  ?  k  it  clear  that  no  other  means  of 
determination  exift  ?  If  we  allow  there  may  be 
fome  other  means  to  direft  the  fucceffion  of  pro^ 
perty  upon  this  occafion,  than  noere  prefump* 
tioot  the  queftion  then  arifes^  Why  is  prefump- 
%vxi  preferable  ?  If  thefe  things  had  appeared 
So  evident  as  to  need  no  proof,  even  that  very 
:circumftanlce,  I  am  perfuaded,  would  have  fur- 
•oifiied  them  with  fufficient  occaficn  to  have 
hinted  to  usj  at  leaft^  the  firmnefs  and  ftability  of 

that 


fio  ARtrcTHTiJTs  in  tbs  Caib  Qf  the 


*  • 


that  foundation  upon  vbieh  tbeth^oter  pSc-^ofi 
fvafoning  wa$  built.  •  Had  thefe 'things,  ovrtk^ 
mnrrary,  appeared  co  them  of  a  doubtful  nznari^ 
n  \i  not 'furprrfing  that  GMtlerheh  who.  bH^ 
fliewn  chemfelves  fo  nrtinutely  capable*^  bf.  thor 
n^^dbftYHfl!;^  tbe  moft  refiried^and  abftraft  difiii 
ct}hie6>  (hbuld  have  pfalled  o^ev  a  point  fodiftn^ 
tiat  to  f herir^  its  this,  without  a  fingie  fylldble  cc[ 
clear  «up?    •••    .   '^  .\.\..::  v...  v-7;  ,-; 


This  leads  us  to  examine  what  it  is  they  have 
tfone.  Thcjr' have  proved,  (it  is  true,)  tbao'of 
three  prefumptions  by  them  ftated,  one  is  pre^ 
fifrable  co  the  other  two.  Have  they  iheunn  thai 
this  has  any  thing  to  do  with  the  prefent  queftion  } 
They  might  juft  as  well  have  proved  thar three 
angles  of  a  triangle  are  equal  to  two  right  angtesj 
and  it  would  as  effedually  have  decided  our  dif- 
pute,  unlels  they  had  likewlfe  fhewn'tbat  the'  pre- 
fent cafe  neceflarily  depends  on  prefuofsptioo  at  aM 
fdr  its  determination, ^moretb^. it  does  on  the 
.faid  equality  ofangles;  and  that  tt  i^impoflibleivc 
ihould  arrive  at  any  dectfion.atall  in  the  queftion 
before  us,  but  by  one  of  other  of  thofe  three 
prefumptions.  Grant  them  but  this,  and  their 
arguments  havef  fpme  bottom;  but  what  would 
they  fay  (hould  any  be  found  fo  ilUnatured  as  to 
deny  prefumption  any  admittance  at  all?  In- 
deed their  arguqients  might  ftill  be  allowed 
their  logical  merit,  though  (under  that  fuppofi- 
tion)    nothing  at  all  to   tbc  prefcot  purpofe. 

However^ 


How€vefi  it  cel-Cainiy^putd  haivaibecn  21  ptecd 
df  ^reafonabk  precaution  in  ^tiie  .Getulemch  co 
have  preve0ted'  aiiy  rude  attempt  of  that  fon/ 
by  flawing  us  owwhit  gtoond  they  have  takm 
forgrSnted  ft  faft,  upon  the  certainty x)f  which 
every !  «^gwi^*^^'  they-j  offer  proceeds.  Tbis« 
bow^ev^j  ihity  hsure-  omiited ;  and  the  only  pro^ 
bable  reafon  that  Vcm  affign  for  it  is,  their  de- 
fire  that  it  fiiould  be  admitted  and  paiTed  over 
with  as  little  not icokby^tis  as  by*.themfelve$. 

.  How  ftattcring  foeycrj  their  hopes,  might  have 
been  on  this  occafionj  I  muft  profels  myfelf  fo 
little  inclined  to  indulge  them^  -that  before  i 
pay  the.  lead  attcathm  to  any  one  of  their  argu- 
meotSj  I  ihall  examine  whether  the  fad  on  whicb 
they  are  built  is  or  is  not  true;  and  hope  to  favc 
royfelf  the  after-trouble  of  any  fuch  attention,  by 
making  it  appear,  in  the  courfe  of  a  few  gbferva* 
(ions,  that  thefe  Gentlemen  were  either  deceived 
thertifelves  in  the  firft  point  aflumed^  or  thought 
It  heceflary  that  we  fliould  be  (o. 

.I.liball  begin  my  inquiries  with  a  quedion. 
Whether  fadts  did  firft  call  forth  laws,  or  liwi 
were  prior  to  fadls  ?  Do  no.:  fa(!^s,  in  their  very 
nature,  precede  laws?  Is  it  not  to  them  the 
creation  and  neceffityrof  laws  are  owing?  Was 
it  not  to  regulate  fadSf  and  their,  various  confe- 
quences,  that  laws  were  itiftituted  ?  If  laws, 
therefore,  were  ma^e  for.  fa£ls>  .and  not  fa<^$  for 

laws. 


I 
I 

Hwsr  up^Mt  #hat  pHoctpte^  i^  Qtlttro  Of  re^^Cbif 
are  laws  to  cresltc^  prduoie^  or  diftioguiCb  bf^r 
twixt  fafts  ttokiiowft>  unle6  in  immediace  coa^ 
icquence  of  frtirh  «a  are  kMWflf    or  to  avoi^ 
moniiig  counter  to  the  geaetril  tendency  af^l 
coorfe  of  things  fnanifelled  to  us  by  caaipari98 
together  apparent  circumftaocefl,  and  arg^ning 
from  known  caufes  to  their  ncceflary  eSefts,  or 
vice  verjd  ?  1(  any  other  motive  can  be  9dcnttce<i 
for  this  creative  faculty  of  \90  to  take  pUce,.  ic 
certainly  can  be  nothing  lefs  than  an  eventj  (if 
fuch  a  one  occurs,)  wheiT>  if  fmnethiog  is  not 
itftablilhed  on  ptefuoEiptioo  only^  confufion^  and 
uncertainty  at  leafij  if  not  fome  injury^  muft 
necefiarily  cnfue»    Surely  nothing  lefs  than  fi^di 
an  event  can  juftify  the  ewrtioo  of  lb  capricious 
a  power. 

Nowy  if  it  he  really  ooore  agreeable  to  tbe 
nature  of  things,  to  £be  bappiaefs  of  fojciecy^ 
fnd  conCeqiiemly  to  reafon  itfelf^  that  faAs 
(bould  call  forth  the  operauioo  of  Iaws>  thin  that 
law  fhould  wantonly  aflume  fads,  in  order  to  its 
own  iinneceflary  operation  thereon,  it  kHoms, 
that,  natural  means  exifl:  by  which  fafls  may  be 
afctiTtained,  a^d  the  law  fatisfied  of  their  exift- 
encc;  forva  f^,  unlefs  it  can  be  kpown  to 
have  exifted,  is  iioft  to  w  diftinguilbable 
from  another/  which  niight  equally  (as  far 
as  we  can  judge)  have  eaifted,  but  really  did 
not  I    fuch  a  fsA  differs  not  from  poffibUitys 

and 
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attd'tf  the  tM^  i»  cO'ti^  faAs  on  ttnt  ground 
only,  ie  4tt«cnn  UnU  whcth^f  «e  have  any  law^ 
or  not,  fince  in  irtiny  ««f«»  AtelatUade  of  fjrt- 
fumption  wiH  be  fo  very  great,  as  to  compdok 
inco  a  pedtiafioni  that  fiich  cafe*  are  no  tengti- 
the  otjeas  of  law,  but  of  a  whimfical  arbitrary 
ca^prToe^ 


.  * 


9^w^  it  is  evident^  the  methods  by  which  we 
can  bfttblHh  th^  ^*ft*ricc  df  fafts  are  two,  H)iz. 
Ertdencei  or,  in  default  of  *at,  prefumption ; 
the  ftrft  certain,  and  lehding,  in  general,  direftly 
to  truth  T  the  other  uncertain,  lefs  direft  in  its 
padi,  and  commoiilyi  in  -feme  degree,  liable  to 

Prefimiption,  however,  is  of  two  kinds  i  the 

one  probable^  the  other  barely  not  improbable ; 

the  one,  riiough  tincertain  of  its  aim,  yet  (lea4y 

in  its  purfuit;  and  guided  by  the  light  of  cir- 

ctimftances,  for  the  moll  part  leads  us  round  to 

the  neighborhood 'at Icaft  of  truth ;  the  other, 

totally  uncertain.  Wind  to  its  own  purpofe,  in 

the  ttiidft  of  darkncfs,  undireftcd  by  the  glimpfc 

of  any  teflSteony  whatfoever,  flumbles  indifcri- 

minately  on  truth  or  error,  without  th«  mdft 

{Mnt  atti^£Kcpn  to  one  ttior^  th^n  the  other. 

Can  it  Mt  fofpe€ted  that  a  thcthod  fo  prccarioirs 

and  uncertajtt  in  its  evfent,  fo  equally  open  to 

mjuftice-iifelf,  as^he  prcfttmptlOh  lad  defcribcd, 

can 
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c^D  «ver  btta^^ccd  as<a:..m«nsefo<ypi4e«}6QP3Db)r 
that  law  wbofe  great,  whofeipfidffr^d  codis^cer* 
taipty  and  .trM(bi  ip.any  oaecafa  where  aja  akcrna^ 
tive  exifts  ?     Cercaioly  nat^  Qr  law  iceafcs  tp  fup*- 

port  the  glor^oMS.ends  ii;fel.f  i^  o.peniy  profeiTi^^ 

» 

Having  edablifhed,  as  I  hope,  upon  tb€ 
ftrength  of  the  foregoing  confiderations,  the 
certainty  pf,  tjbift  prpporuionj-^/s.  That  law  will 
never  proceed  upon.  merrMpr^fM^paQn^  ui^lefg 
confipelled  tQ  it  for  the  /a^e^of  ravpiding  confu- 
fion  or  injury  of  fome.  fort  oro^her,  my  next  en- 
deavour Ihall ;  be,  to  coQvjnpe' the  Court,  that 
iieither  of  .thoie.  motives  Gq^^;p9^bly.  influence 
the  decilion  of  the  prefent  cafe.  To  thi^  end, 
I  (hall  confidcr,  FirJI,  What  muft  be  the  ftatc  of 
things  before  piefumption  jsj  adalitted  a(  all. 
And,  Secondly,  What  are  the,  cof^feq^iences  which 
muft  ncceffarily  follow  the  inftant  we  open  the 
door  to  fo  unneceflary, .  fo  violent  a  meafure« 

r 

The  Court  here  beholds,  on  the  one  hand,  a 
right  founded  on  the  certain,,  the. known  poffef* 
Tion  of  an  uncle ;  on  the  other,  a  claim  raifed 
upon  the  uncertain,  the  unknown  pofiellion  of  a 
niece.  The  firft  fhews  a  faft/or  its  foundation, 
viz.  The  uncle  dying  poffeiffedj  the  laft-fop- 
pofeth  a  fad  to  raife  itfelf  upon,  vizy  The 
daughter  dying  polTeflejJ.  Is  it  not  clear,  there- 
fore, if  wt  ftrike  fuppofuiott  of  a  faft,  L  e.  Prc- 

lumption. 
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fumption^  que  of  the  cafe^  the  right  remains  un« 
impeached^  apd  confequently  the  nephew's  title 
uncontrovertible  i 

Thus  we  perceive  the  confequence  of  this  un- 
fortunate event  is  already  clear  and  decided,  with* 
out  any  prefumption  at  all ;  no  fort  of  confuHon 
exifts  to  call.for  itsafliftance;  and  that,  in  fa6t, 
if  any  uncertainty  can  or  does  arife,  we  owe  it 
entirely  to  the  pfficious  intrufion  of  fo  improper^ 
fo  blind  <an  arbitrator* 

Having  conlidered  the  ftate  of  things  before 
prefunnption  is  admitted,  let  us  now  fee  what  al- 
teration her  impertinent  tale  will  occafion. 

Here  is  a  nephew,  who,  but  for  prcfumption, 
has  a  certain  title:  Here  is  another  perfon,  who, 
^ut  for  prefumpcion,  can  Ihew  no  title  at  all. 
Shall  it  then  be  admitted  a  difpute  whofe  title 
is  the  beft  i  or  (hall  apparent  right  be  over- 
thrown and  rejefled,  to  create  and  eftablilh  one 
which  is  not  apparent,  .  becaufe  prefumption 
tells  us  it  might  have  exifted,  though  it  now 
appears  not  ?    Is  this  the  avoiding  confufion  i  1$ 

-this  the  preventing  injury  to  any  OAe  ?  If  it  is^ 
let  prefumption  be  hearkened  to  i  if  nor,  either 
deny  the  ends  of  law  to  be  certainty  and  juftice^ 

'  or  Ice  it  denounce  abhorrence  of  the  enemy  tp 
both. 

f  I  flatter 
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I  flatter  myfclf  the  Coori  by  this  titne  is  fatis-^' 
ficd,  what  we're  the  motives  whi<:h  prevailed  ott 
tlie  Gentlemen  on  the  other  fide  to  take  for 
granted  the  principle  upon  Which  they  fet  out  > 
the  difficulties  to  be  engaged  In  the  fupfiort  of 
it  werb  too  ferious  to  be  trifled  withy  and  the 
arguments  which  might  occur  for  that  ptirpofe 
too  triflihg  to  be  ferrous  with.  I  am  alf6  iff 
hopes,  that  the  confiderations  I  have  laid  before 
the  Court  have  been  fofficient  to  convince  them, 
that  law  and  mere  prefumption  are  tbtally  in^ 
compatible^  except  when  forced  together  by  the 
extraordinary  circumftances  of  fome  few  cafes  y 
and  that  it  appears^  from  .the  mofl:  candid  and 
impartial  view>  that  the  prefent  cafe  by  no  meant 
falls  (nay  cannot  even  be  forced)  imder  the  de* 
fcription  of  thofe  few ;,  and  confeq.uently,  as  pre^ 
fumption  is  the  only  ground  upon  which  the  op«- 
pofite  claim  can  or  pretends  to  ftep,  whereas  our 
right  necefFarily  and  indifputably  exifts  untU 
attacked  by  fuch  prefumption^  the  law  cannot 
hefitate  a  moment  in  what  manner  to  decide  be-^ 
twixt  a  right  grounded  on  a  known  fa£t^  and  a 
claim  fuggefted  by  captious  prefumption* 

'  It  is  upon -Arguments  of  this  ftrong  eomplexion- 
our  caufe  choofeth  to  reft  itfelf  5  and,  by  fuch 
only,  I  truft,  can  the  opinion  of  this  Court  be 

•hiftucnced.  Others,  it  is  true,,  we  have,  which, 
however,  I  (hall  only  juft  brandilh  for  argument 
fdg:  s  .for  although  it  may  appear  needlefs  for 

'  '^  me 


ike. to  enter  imd  the  merit  of  srguments  builc 
.iipon  the  nccefflty  of  making  ufe  of  prefump* 
-tion,  after  I  have  (hewn  chat  no  fuch  neceffity 
^exifts  in  this  cafe ;  neverthclcfs^  as  I  am  afratd 
the  Xjcntklaieii  may  draw  an  inference  from  my 
fikncc  oil  that  hcadi  to  n^hich  I  can  by  no  means 
aflfent^  and  flatter  thenifelves  into  a  belief,  that 
their  arguments  were  linanfwered,  only  becaufe 
ho  anfwer  cOukl  be  found,  I  will,  for  the  fake 
of  argumetit,  admit  their  own  principle,  and  let 
prefumpsiott  into  the  prefent  cafe,  jult  to  fee 
whether  it  would  run  fo  directly  to  their  fide  of 

Hie  queftion  as  they  arie  willing  to  perfuadc  us  it 
does. 

V 

They  hate  (htun  us^  that  of  three  prefump^ 
iions  #htch  the  cafe  admits  of,  tWo  only  claim 
bor  attention,  'the  equality  of  chefe  two  calls 
in  a  rule  of  decifioo,  which,  upon  their  own  ar- 
fsimeHGB,  there  is  no  other  reafon  for  allying 
.to  the  cafe  before  us,  than  becaufe  it  is  a  rule 
already  eftabliihed  i  and  though  it  is  upon  other 
principles  than  thofe  of  the  prefent  cafe,  yet  as  it 
is  equally  agreeable  to  the  very  principles  of  this 
xafe  as  any  other  rule  Can  be,  let  it  be  applied^ 
fhey  fay,  in  preference  to  any  new  rule,  becaufe 
fuch  preference  will  avoid  a  needlds  multiplicity 
df  rules.  I  grant  their  preference  is  juft;  but 
what  if  I  fliould  (hew  them  there  is  no  neceflSty 
ibr  calling  in  any  rule  at  all  upon  the  prefent 

F  2  occafiooj 
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bcckfion,,  for  that  the  cafe  itfelf  ipriU  fumifli*^us 
wikh  one,  two>  or  three  circumftaocesy  either  of 
thdm  fufficienc  to  direct  our  choice  betwixt  the 
two  equal '  prefumptions  (as  \  they  call  them), 
even  of  itfelf,  much  more  fo  whea  it  is  foundvall 
the  circumftances  concur  in  favour  of  one  and 
the  fame  prefumptioOi 

The  prefumptions  they  have  (hewn  us  a« 
nicely  balanced;  the  one  to  fupport  the  nephew's 
right,  the  other  to  raife  up  one  to  the  uncle. 
Here  it  is  that  the  different  operations  of  the 
prefumptions,  as  well  as  the  grounds  for  them, 
ought  to  enter  the  balance,  and  that  fcalc  in 
which  is  fuftained  the  prefervation  of  an  appa-^ 
rent  rtght  will  certainly  preponderate,  when  6p- 
poled  to  that  which  contains  the  raifing  up  a 
mon-apparent  one.  This  is  a  turn  which  equity 
ifijuft  give  the  fcale,  upon  this  principle,  that  it 
;is  more  conducive  to  the  general  good  of  fociety 
to  waive  a  right  whofe  exiftcnce  does  not  appear, 
^han  to  violate  and  trample  down  one  whofe 
jcxiftence  docs  appear.  The*firft  z&  carries  not 
even  the  appearance  of  wrong  j  the  laft  does ; 
and  certainly  where  one  of  two  meafures  muft 
be  purfued,  and  it  is  impoflible  to  determine 
which  of  them  is  really  wrong,  a  court  of  juftice 
:will  naturally  confider  itfelf  bound,  for  example 
fake  at  kail,  to  prefer  that  which,  of  the  two, 
itaft  appears  fo.  Thus  we  behold  equity  itfelf 
i^v    "  - .  anti- 


Representatives  of  Gen.  Stanwixj  ^c.   fi^;- 

ancttipatihg  the  needfity  of:  any  other  rule^  and' 
clearly  pointing  out  which  of  the  two  prefucnpw 
tions  we  ought  to  prefer. 

%  » 

Contented,  as  I  fliould  think  the  Gentlemen 
might  be  with  the  mbcive  of  preference  laft  dif* 
covered,  I  will,  however,  waive  the  fuperiority 
of  apparent  right  to  doubtful  claim,,  and  take 
the  cafe  in  a  fectond  different  view. 


H^re  are' two  claims,  we  Will  fay,  founded  on 
two  equally  probable  prefurtipt^oiii  :f  How"  are' 
we  to  decide  betwixt  them  ?  Why,  firft,  a  very 
natural  ^ueftion  aHfes,  Can  either  of  the  claims 
be  fupported  on  any  other  grounds  befides  its 
rcfpedlive  prefumptioti  ?'  The  anfvvcr  is.  Yes  ; 
there  is  one  of  them  that  may  be  "equally  ^ell 
founded  on  a  kftoWn  faft,  vi'z.  The  father's 
having  died  ppirefTedj  fo'that'w6  have  one  claim' 
founded  upon  a  known  faft^  as'  well  as  its  re- 
fpeftive  prefumptidn,  in  oppoGtiork  to  another 
fupported  by  its  equal  prefumptidn  Only.  Is  it 
pollible  to  doybt  which  of  the  twd  ought  to  (land  ^ 
or  has  certainty  Io(l  its  clleem  in  law'^  ^ay,  to 
proceed  Hill  further  againft  ^grfelvesj  and  give 
up  every  advantage  derived  ,firom  the  rieceflary 
j[iiterpoIition  of  equity,  or  the  a(^uai  evidence  of 
a  known  fa£l,  we  will  once  mbfe"  tuf n  the  cafd 
*  about,  and  confider  what  elfd  ican  be  brought  iti 
favour  of  one  prefumption  more  than  the  other, 
*  F3  w*  without^ 


without  recurtiog  to  any  arbiirary  rokof  dedfi^i^ 
whatcver,^       .  -   .   . 

*Suppofing,  then,  the  two  equal  prefumptionj, 
as  before  fiaced;  will  not,  I  befeecb,  the  barq 
pofCbility  of  the  father  and  th^  daughter's  having 
died  together,  (that  is  within  the  duration  9I 
an  ioftant  too  (inall  for  our  fenfea  tq  dividc>)  h^ 
fufficient  to  turn. the  fcale  b^fwiiit  two  claims  f6 
liicely  balanced;  and  chough  by  no  means  fit  to 
bctAade  itfclf  th<  grounds  .of  cUicn^^yet  be  of 
weight  eao^gh^to  di^e£t  our  preference  to  tka| 
claiun  which  it  fivonrs,  when  there  is  nothing 
to  countervail  it  on  the  other  fide?  For  the 
faft  is  really  this,  (though  not  attended  to  by  obr 
opponents,  as  not  at  all  to  their  purpofe) ;.  out 
^ight  depends  not  only  on  one  equally  probable 
fa6t»  as  their  claim  does,  but  alfo  upon  another 
poflible  faftj  which  their  claim  does  noti  and  it 
is  very  cert^ip,  that  of  three  poflibje  fafts,  if 
t}^eK  are  two  equally  probable,  that  the  chance 
Vfi  favour  of  one  of  thpfe  two,  added  to  the 
gh^nce,  however  fmall,  of  the  third,  produc^h 
^  phance  greater  than  the  phance  of  the  remain- 
ing equally  fa£t  alone,  Now  two  chances  are  on 
our  fide,  one  of  which  the  Gentlemen  have 
proved  (o  be  equal  to  the  chance  on  their  fide ; 
our  two  therefore  together  muft  he  greater 
than  i\it\t  one  alon?* 

■*  *    ' 
15  Thus 
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Thus  i(  is  cvidfnti  that  when  me  haw«{u}<* 
mitted  pr^fumption  in  the  room  of  ccrtniQiy^  z%^ 
excluded  equity,  and  the  tcftimopy  of  a  kqQWA 
(a6t  from  the  queftioj),  ftUi  doftrs  prefumptioA  41;^ 
felf  meei;  with  fuich .  uftttvoidable  dir^^ion  fnofrt 
(he  very  circumftftnces  ^f  the  eveat*  aSf  ia  my 
opinion,  muft.qow. convince  the  GaulcflMp  aa 
the  other  fide,  they  might  juil  as  well  have 
iparcd  us  the  argument^  they  haye  framed,  as 
(key  have  the  fouikdatioa  on  which  ihey  f  aifed 
(heniy 

It  iiow»  I  hope,  fufficicntly  appears,  (if  not 
priginaUy  evident,)  that  whether  we  confider  tfa^ 
^nei^l  nature  and  ead  of  law  itfelf,  or  the  par« 
tjcuiar  Ikate  and  circuiBfti^nces  of  this  cafe,  pr^ 
fumptioA  (au  ihew  no  title  to  footing  here,  ire^ 
^1  that  fo  far  from  obviating  an  uncertainly 
pf  any  kind,  the  very  admiflion  of  ic  f urnilbeth 
immediate  grounds  for  eopteft  which  of  fevenil 
pe>fitians  (hall  be  prdfetred ;  and  fo  fat*  freni 
stepping  between  injury  and  any  man  breathing5 
that  the  oyercbro^ng  an  apparent,  and  upon  IM 
ruins  *eftabH(hing  a  nonrapparent  right,  is  the 
very  fiift  fruit  of  that  prefumptipn,  which  its 
^ilful  advpcates  have  «ndesfO\>r(4  to  prove  the 

(>eft  which  the  cafe  adm^s  of. 

»■ 

That  even  were  it  poflible  to  fuppofc,  that 
whim  Ihould  for  once  alfume  the  feat  bf  laWj 
f (rtainty  give  place  to  uncertainty,  and  equity 

t  4  /  itfelf 
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itfclf  be  violently  trampled  down  $  -  even  then 
we  have  feen  the  abfolute  impoffibility  of  dif* 
covering  fuch  a  thing  as  a  prefuniption,  equall/ 
bi]ahc€!d  beti^ixc  probability  and  improbability, 
in  the  cafe  i  every  conceiBon  that  can  be  made 
ftill  leaves  the  greater  probability  on  our  fide^ 
snd  prefumptive  coincides  with  apparent  right, 
t'         >     "     '  ■      '         .  .       •    .. 

Compelled,  therefore,  as  I  am,  to  cohfider 
this  cafe  as  on  the  one  hand  a  rights  built  da 
the  poQtive  evidence  of  a  known  h&,  which,  is, 
that  the  father  died  pofleflfed;  and  alfo  (were 
foch  fiipport  neceflary)  capable  of  being  fijp- 
ported  by  the  mdre  than  indifferent  prefunip* 
tion  that  the,  father  did  not  die  fir  ft  i  afitaecked 
by^  a  claim  oh  the  other,  a  claim  ceriiin  only 
in  its  own  want  of  a  known  foundation,  favoured 
l^y.  no  one. collateral  circumftance  in  the  .world, 
havijpjg  nothing  in  nature  upon  which  tp  make 
its  appearance  in  this  Court,  but  the  litigious 
whirrs  of  an  idle  infupportable  prefumption ; 
I  am  bold  (I  muft  confefs)  to  ekpeft  the  opi- 
nion of  the  Court,,  and  can  no  longer  prevail  oil 
myfelf  to  withhold  theojj;  by  calling  their  at;^ 
tentioh  to  any  further  arguments^  from  that  de« 
cifion,  which,  I  prefunne^  they  are  already  fo 
defirous  of  pronouncing* 


•«tc^ 
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UPON  the  intereftof  a  bankrupt  in  a 
vcfted  rennainder  in  tail  in  his  wife, 
expeftant  upon  a  previous  freehold  in 
another  perfon^  and  the  tffc&  of  a  pro«» 
pofed  aflSgnnpyent  by  the  commiffion^ 
crsy  after  a  Ane  levied,  and  recovery 
fuffere^l  by  the  bankrupt  and  his  wife, 
when  the  lands  fell  into  pofleffion^  fub» 
fequent  to  his  having  obtained  bia 
certificate. 


^,  by  willj  gave  his  eftate  to  his  foo.F.,  and 
the  heirs- male  of  his  body;  reaiainder  to 
his  three  daughterSi  and  the  heirs  of  their 
bodies  refpeftively^  as  tenants  in  common  i 
remainder  even 


A> 


I — »**._*: 
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B.  (one  of  the  daughters),  after  the  death  of 

the  teftator,  married  C,  who  became  a 
bankrupt,  and  obtained  Jiis  certificate  in 
1776. 

F.  (the  fon)  died  in  17^7;- in  his  infancy,  un- 
married, and  without  iflue. 

C.  and  his  wife  then  levied  a  fine,  and  fuffcred 

a  recovery  of  their  one  third  of  the  devifcd 
eftate*.       ,     .     .    __ 


j:   I  .    .:..•'.:■.  1  ''.    .  .  ..   -  -? ««7*-f 


, .  J 


*.  t    .f 


i  ,.     .  .  , 


'  I  HAVE  attentively  con()(}^ced^  the  above  cafe, 
and  opinions  upon  it;  an^,.  in  refpedt  to  the  firft 
part  of  the  query  now  pr^pof^^d.tp  me,  namely. 
What  eftate  Mr.  C  had  in  his;.wife!s  land,  by 
virtue  of  the  limitation  to  Mr  in  her  father's 
will,  at  the  time  of  his  bankruptcy  ?  and  whe- 
ther it  was  fuch  an  eftate  as  was  aflignable  by  the 
commiilioners  ?  I  cannot  help  being  of  opinion, 
that  Mr.  C.  had,  in  right  of  his  wife,  a  vefted 
eftate  in  her  third  part  of  the  lands  in  qutftioni 
during  the  joint  lives  of  himfcif  and  his  wife,  in 


*  [kI*  Thofe  words  which,  intbeOpinionSyar^^printed 
in  Italics,  are  dillinguilhed  in  the  manufcripts  by  a  line 
umler  them,  j 

remainder 


remainder  expedant,  t>n  the  deceafe  ami  failure 
of  iffae  male  of  Mrs.  C/s  brother.  That  Mrs.  C^ 
had  a  vejfed  hemainder  in  tail^  in  this  third  parti 
cannot  be  denied  ;  and  I  do  not  fee  how  a  feme 
covert. can  have  ttvejted  rntereft  in  lands,  whethet* 
in  pdflcfliori  or  reniainder,  independent  of  and 
diftinft  from  her  Kufband,  without  the  interven- 
tioh  of  a  truflf  for  her  feparate  ufe.  If  fhe  wercf 
legally  entitled,  her  hufband  was- entitled  in  her 
right.  His  title  being  in,  her  rights  was  of  the 
Jame  quality,  though  (fo  far  as  he  was  bencfi* 
daily  intcrcftcd)  ndt  of  the  fame  quantUy  or  eX" 
tent  as  her's.  Her  right,  in  rcfpeft  to  quaiity, 
v92l%  vefted  in  interejty  though  not  in  poflcflion. 
In  quantity  it  was  an  eftate  of  inheritance.  His 
title,  being  in  her  righr,  was  of  the  fame  quality, 
and  confcquently  vefted  in  interejt,  but  lefs  in  re-^ 
fx>^di  of  quantity y  (fo  far  as  refpe^ed  his  benefi- 
cial intereft,)  as  not  extending  beyond  ihcir  Joint 
lives.  Her  right  to  the  whole  remainder  being 
veftedy  that  part  or  portion  of  her  rights  which 
was  confined  to  the  joint  lives  of  her/elf  and  hcr> 
hujbandy  was  as  mOch  veiled  as  the  refidue  of 
fuch  remainder;  and  it  was  this  part  or  portion 
which  herhufband  became  bencficiaily  entitled  te 
in  her  right  5  fo  that  if  it  was  not  vefted  in  him,  it 

muft  have  continued  vefted  in  her,  during  their  joint 
lives  J  for  fomewhere  this  remainder  muft  be  vefted 
during  their  joint  lives,  and  it  could  be  ho  where 
but  in  one  of  theip  j  and  thefcfore  unlefs  we  admi^^ 
cfat  wife  to  have  had  th^is  eftate  veftedin  her  during 
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their  jotdi  liye^  cseclafire  of  her  huibaod;  $i 
nnjft  allow  k  ta  have  been  Vefted  in  htm  in  hti 
right.  To  rrie  it  clearly  feems  that  it  was  io  i 
and  I  have  no  doobt  that  be  rnight»  before  his 
banlcrup^cy,  have  granted  fuch  dilate  by  leafe 
aud  relea(e^  or  bargain  and  fale  inrolled^  ^veif 
without  the  conctirrenee  of  his  wifej  fo  as  to 
entitle  his  grantee  thereto^  during  the  joint  lives 
of  hirh  and  his  wife»  after  the  pofleifion  had 
fallen* 

It  is  oibfervable  the  ftatute  i^th  Ekeu  c^.fi 
jf;  d.,  eriafts^  That  Che  commiffloners  ihaU  be 
empowered  t&  affign  over  all  that  the  bankrupt 
noighc  deparf  wit6all,  Now,  I  conceive^  it  can« 
not  be  difputed)  that  the  bankrupt  might  havd 
departed  with  this  intereft  in  his  wife's  eftate  ai 
the  time  of  the  commiflion.  If  he  could>  it 
follows,  that  the  commiflloners  might  afSgn  it 
for  the  benefit  of  the  creditors;  whofe  benefit 
the  bankrupt  laws  have  exprefsly  in  view  $  fcft 
the  ftaiute  2.1  Jaf.  L  r.  19.  /.  !•  declares,  That 
the  ftatute  relating  to  bankrupts  (ball  in  all 
things  be  legally  and  beneficially  expounded  for 
(he  relief  cf  credit^rs^  Upon  the  ^hole,  there^ 
fore,  I  conceivei  that  it  was  fuch  an  eftate  as 
the  bankrupt,  at  the  time  of  the  commiffioni 
was  entitled  to  in  remainder,  during  the  joint 
lives  of  himfelf  and  his  wife  %  and  that  its  falling 
afterwards  into  poi&iTion,  was  a  mere  change 
of  its  (Uie,  4^  reff)e4t  to  advantage  and  prqfify 

and 
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Kbd  not  in  x^gard  to  right  or  title^  and  confer 
quently  was  not  an  acquifition  of  the  eftate  or 
right  itfdf^  bot  only  of  the  profits  as  flowing 
from  the  eftate  or  intereft  before  fubfifting. 
And  therefore  I  am  of  opinion,  that  although 
the  commilfioners  have  not  aflSgned  the  eftate, 
yet  the  power  of  affigning  being  in  them  at  the 
time  of  the  bankruptcy,  and  no  limits  being 
fet  to  the  time  of  executing  that  powerj  it  ftill 
remains  fn  them,  and  they  may  and  ought  to 
alTign  the  eftate  by  bargain  and  fale  to  the 
affignees;  and  that  fuch  bargain  and  fale  will 
accordingty  entitle  the  aflignees  to  the  rents 
and  profits  of  the  eftate  in  queftion^  during  the 
joint  lives  of  the  bankrupt  and  his  wife. 

And  as  to  the  latter  part  of  the  query  pro-' 
pofed  to  me,  namely.  Whether  the  fine  and  re-> 
covery  kvied  and  fuffcred  of  the  faid  undivided 
third  part  of  Mr.  and  Mrs.  C/s  are  valid  i 
I  incline  to  the  opinion,  that  they  are  good  and 
cffeftual,  in  every  other  refpeft,  than  as  ^ainft 
the  ci^editors,  in  refpefl:  of  the  huiband's  in« 
fereft  in  thofe  lands,  during  the  joint  lives  of 
hknfclf  and  wife$  for,  as  I  am  informed,  there 
had  never*  been  any  bargain  and  fale  by  the 
eommiffioners,  th^re  was  nothing  to  take  the 
legal  freehold  out  of  the  huft>and,  or  prevent 
ks  being  vetted  in  h]m  jure  ux^riij  at  the  time 
of  making  the  tenant  to  the  precipe*    It  there«* 

fore 
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fore  paiTed  to  facli  tenant,  and  the  recovery  be* 
ing  fuSered  agaioft,  him,  I  fee  nothing  to  im- 
peach its  validity  in  refpefi:  to  barring  the  eftatc 
fail  and  remainders,  unlefs  a  fubfequent  bar- 
gain and  fale  by  the  commiflioners,  can  be  con- 
iidered  as  entirely  fupplanting  it,  by  veiling  the 
eftate  in  the  allignees,  fronri  the  time  of  the 
bankruptcy,  by  relation.  But  it  rather  feems 
to  me,,  that  the  relation  of  the  bargain  and 
faje  to  the  time  of  the  bankruptcy,  is  only  fuch 
as  to  avoid  all  mefne  a£ts  or  incumbrances,  as 
againft  the  afllgnees  and  creditors  only^  but  not 
to  inveft  the  afllgnees  with  the  legal  eftate^  or 
a6tual  property,  as  from  that  time,  or  enable 
them  to  maintain  any  actions  grounded  upon 
the  fuppofition  of  their  having  been  invefted 
with  fuch  aftual  cftate  or  property,  antecedent 
to  the  perfc<^ion  of  the  bargain  and  fale,  by  the 
inrollment  thereof.  Thisi  I  think,  appears 
from  the  opinions  of  the  Court  in  the  cafes  of 
Bennei  v.  Gamfy,  Cartb.  1 7  3  •  Show.  200.  Ber^ 
ris  v.  Bowyer,  2  Sbow.  1 56.  a  Fo.  1 96.  Kiggil 
y.  Player^  i  Salk.  iii.  So  that  I  think  a  bar- 
gain and  fate  by  the  commiflloners  would  not 
avoid  the  eftate  of  the  tenant  to  the  praecipe,. 
made  before  fuch  bargain  and  fale,  otherwife 
«  than  againft  the  creditors ;  but  leave  that,  and 
the  recovery,  juft  in  the  fame  plight,  and  of 
•-  the  fame  efFeft  and  validity  in  all  other  refpefts, 
«  and  agaiuft  all  other  perlons,  as  it  was  before 
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fuch.  bargain,  and  fale.     It  f^cms  to  me  to  be 

quite  fufEcient,  that  there  was  a  good  tenant 
to  the  prsBcipe  at  the  time, of  the  recovery,  as 
in  the  cafe  where  a  common  recovery  was  fuf- 
fered  againft  a  tenant  to  the  praecipe  made  by 
fine;  the  fine  was  reverfed,  yet.  ix  was  held  a 
good  recovery  ;  for  there  was  a  tenant  to  the 
praecipe  at  the  time.  2  Salk.  568.  So  in  the 
cafe  of  a  recovery  by  an  alien,  and,  after  ofHce 
found,  alien  dies  without  iffiie,  yet  the  recovery 
was  good  againfl:  the  remainder.  4  Leon.  84. 
So  it  feems,  that  a  perfon  attainted  of  felony  is 
a  good  tenant  to  the  praecipe  till  office  found, 
though  the  office  has  relation  to  the  attainder^ 
fo  as  to  entitle  the  King  to  the  profits  againft 
all  mefne  incumbrances.  Upon  the  whole, 
therefore,  I  incline  to  the  opinion,  that  as  here 
was  a  good  tenant  to  the  praecipe  at  the  time, 
the  recovery  was  good,  and  the  fine,  1  conceive, 
would  have  barred  the  iffue,  and  acquired  a 
bafe  fee  to  the  wife^  independent  of  the  re- 
covery. 

As  to  what  is  flated  of  there  being  ifTue  of  the* 
marriage  at  the  time  of  the  bankruptcy,  I  do 
not  conceive  it  will  alter  the  cafe,  or  entitle  the 
commiffioners  to  affign  any  greater  intereft  in 
the  eftate  than  during  the  joint  lives  of  hufband 
and  wife  \  for  the  pofTeflion  did  not  fall  till  after 
the   certificate,    and   the  right  to  the  tenancy 
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by  the  curtefy  was  qoc  even  initiate  till  th^ 
wife^s  title  to' the  feiGn  of  tlie  freehold  and  in- 

«  «  ■ 

fieritance  in  poflTeflion  took  place.  So  far.  there- 
fbre»  as  refpe^ts  his  title  to  the  tenancy  by  the 
ctirtefy,  I  conceive  it  is  a  new  acquiQtion  fince 
the  certificate^  and^  as  fuch,  is  not  affignable  by 
the  cpm^miffioners. 


T 
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THAT  the  aflignmcnt  frdm  commt£i 
fioners  of  a  bankrupt  tenant  in  tailj 
in  remainder  expectant  on  an  eftate 
lor  life  in  another  perfon,  will  not  bar 
reverfions  or  remainders  oven 


I  CONCEIVB  that  yf.  B.  at  the  time  he  was  de« 
dared  a  bankrupt,  Was  entitled  to  a  vefted  eftate 
tail,  in  remainder  expectant  on  the  deceafe  of 
his  father  and  mother,  in  the  lands  in  quefiion ; 
and  fuch  an  eftate  as  the  commiffioners  might 
aflign,  and  make  a  title  to  the  aflignees  thereof^ 
as  againft  the  iffiit  of  the  bankrupt,  but  not 
ligainft  thofe  in  reverfion  or  remainder;  and  that 
the  alBgnees  can  make  the  like  title  thereto, 
and  no  greater;  that  is,  a  title  in  bafe  fee,  de- 
terminable on  failure  of  iflue  male  of  the  bank« 
mpt,  in  remainder  expe£tant  on  the  deceafe  of 
his  father  and  mother* 

This  opinion  is  founded  on  three  principles : 
Firfi^  That  the  affignees  can  make  no  better  or 
more  extenfive  title  than  what  the  commiffioners 
could  make  to  them :  Secondly^  That  the  com* 
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tnif&oncrs   could  make  no  better  or  more  ex« 
tenfive   title   than   the   bankrupt  himfelf  could 
have  made  at   that  time,   by  fine,  recovery,  or 
otherwifc,  tacafe  he  bad  not  conlniutced 'any  afb 
of  bankruptcy  :    Thirdly^     That  the   bankrupt 
himfdf  could  not,  at  that  time,  have  made  a 
iM\/t  {popd  againft .  thofe  in  remaiodet^  without 
the  concurrence  of  the  tenant  for  life. '   If  thefc 
principles  be  true,  it  follows,  that  the  aflignees 
cannot  now  mgke  a  title  good  againft  the  perfons 
entitled  in  remainder.     Before  the  a6t  referred 
tor*  in  the  above  cafe,  the  commiflioners  could 
not   make  a   title. to  intailed   lands  againft  the 
ijfue  in  tail^-w  thofe  in  remainder.     That  aft,  as 
I  undeffland  it,  enabled  them  to  make  jufl  fuch, 
a  title  as  the  bankrupt  himfelf  might  havedoi^e*.. 
therefore,  if  i?^  could  not,  without  the  concur-* 
rence  of  the  tenant  for  life,  by  recovery  or  Qther- 
wifc,  bar  the  remainders^  how  can  they  do.fgv? 
ti  they   could    not,    there,  appears   nothing,  to 
enable  their  afilgntes  to  do  it.     It  feems  juft  tm 
the   creditors,    that    the   commiffioncrs  lhould> 
for  their  benefit,  have  power  to  make  a  title,  to 
all  the  eftate*  and  bar  alt  the  perfons  which  the 
bankrupt  himfelf  was  capable  of  barring^.     But. 
it  would   be  a  ftretch  upon  the  rights  ot  other 
perfons,  if  the  commiflioners  were  capable  of  bar- 
ring thole  whom  the  bankrupt  himfelf  cquld  nor. 


* « 


*  21  Jac.  1.  c.  19./.  12. 
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The  conveyance  made  by  the  comTnifTioners' 

h  to  be  good  againft  the  bankrupc^  his  heirs 
a(nd  ifrue»  and  all  perfons  whom  the  bankrupt 
himfclf  mighty  by  common  recovery,  or  other 
ftieahs,  debar  of  any  remainder,  iSc.  Now. 
could  the  bankrupt^  in  this  cafe,  at  *thc .  timp^ 
df  t1ie  conveyance  from  the  comm\tnoners,  bar 
the  remainder  by  a  corhmon  recovery  ?  The 
anfwer  is»  be  could  not.  He  indeed,  with  fbe 
concurrence  of  the  tenant  for  life ;  thar  is,  he,  and 
the  tenant  for  life,  might  have  done  it  by  rif. 
covery;  but  he  alone  could  not. do  it  by  re- 
covery, or  any  other  means.  But  he,  by  othejr 
means,  namely,  afine^  might  bar  his  ilTue.  Be- 
fides, .that  the  ftatute  exprefsly  makes  the  con- 
Tcyance  of  the  remainders  valid  againft  him 
and  bis  ijfue:  Therefore  I  Conceive  the  convey, 
ance  by  the  commiflioners  was  good  againft  him 
^•nd  hi^  ilTue*  and  no  further^ 

•r   •  • 

Suppofe  a  tenant  foi*  life,  remainder  in  tail  to 
a  merchant  or  tradefman,  remai'nd'ci-  over  to 
crthcrS'i  if  the  tenant  in  tail  in  remainder  wants 
to  bar  the  rerhaihder,  and  the  tenant  for  life 
will  not  concur^  he  has  nothing  to  do  but  col* 
lude  with  any  creditor  to  make  him  a  bankrupt, 
and  the  bufinefs'U  done^  though  h%  fhould  die 
without  iflue  thirty  years  before  the  tenant  for 
}ife.  A  man's  creditors,  by  thefe  means,  would 
acquire  a  property  over  lands  which  the  bank* 
^jppjt  hiqnfelf  never  had,  nor  could  acquire  any 
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pp0S:(fion  or  i^rufruAuary  eojojcnent  ofs  find  ;his 
to  the  pr^udic«  apd  injury  of  third  p^rCons^ 
vhofe  eftaces  it  was  out  of  the  bankrupt's  power 
himfclf  to  bar  or  deprive  thert\  of.  Upon  what 
principle  are  thc'creditors  to  be  in  z,  better  con- 
dition than  the  bankrupt  was,  in  whofe  place 
they  ftand,  or  to  be  entitled  to  a  property  over 
which  be  had  no  power. 

As  to  prcfuming  the  concurrence  of  a  tenant 
for  life,  andj  upon  that  fcore^  coniidering  th^ 
commiflloners  as  capable  of  doing  all  that  the 
bankrupt  might  have  done  by  fuch  concurrence,, 
there  is  no  ground  for  it.  The  tenant  for  life 
may  be  alfo  entitled  in  reverHon  himfelf>  and  hi$ 
younger  children  may  be  entitled  in  remainder^ 
as  in  t)ie  prefcnt  cafe:  And  can  it  b^  prefumedj^ 
that  he  would  join  with  an  infolvent  eldeft  foo> 
in  fubje£ting  the  eftate  tp  debts,  incurred  by 
his  extravagance  and  dilBpatiun,  to  the  prejudice 
of  himielf  and  the  reft  of  h\s  fan)ily  ?  Surjcly 
not.  Undc;r  this  view  of  the  cafe,^  I  canqoi:  con- 
ceive that  the  affiances  aloqe  can  make  a. , title; 
»gainft,thofe  in  reipainder  or  r,everfion. 
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THAT  %  certificate  under  acgmmiflioh. 
gf  baok^uptcy  in  EMgland  oiay  be  ufed 
as  a  defepce  in  an  a6t)on  ifi  t^e  Couria- 
Vf  Judicature  in  the  JVfft  Indus. 


Til£r  cdnti-ar lety  in  the  rcfpc£table  opinions* 
ftated^  and  accompanying  thiscafe^  Ihews  the 
difficulty  of  it.  It  feems  true,  that  afts  of  par-^ 
liament  made  fince  the  Tettling  of  the  plantations^ 
do  n6t  bind  them,  unlefs  exprefsly  named  $  but 
\i  feeitis  alfo  agreed,  that  with  refpedt  to  colonies 
acqiiik^  by  cohqueft,  or  ceded  to  ifs  by  t/eaty^ 
ahd  Which  had  laws  of  their  own  it  the  time,  the 
aiitieiif  laws  renSain  until  altered  or  changed  by 
tlieKing.  Vide  j^  Mod.  22^.  a  Salk.  411.  i  Black. 
C&m.  105.  And  if  fo,  Saint  Vinant*%  being  ac» 
quired  fince  the  aft  of  5  Geo.  U^  will  give  that ' 
ad  no  greatSer  force  in  that  ifland,  than  if  it  had 
been  pafled  fince  the  acquilition  of  it^  Bur^  if 
the  bankrupt  laws  are  of  no  force  or  effeft'  at  all 

*  See  6r#MV  Omkrupt  Laws*  4th^BA.  a6o*  for  the 
^pioions  aOuded  to, 
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in  the  plantations,  how  comes  it  that  the  pro* 
pertyofa  bankrupt  in  the  plantations  is  bound 
thereby,  and  vefted  in  the  allignees  ?  which,  I 
conceive,  is  adniicted  beyond  coptrovet^fy.  If 
tbofe  laws- extend  to  the  bankrupt's  property 
there  at  the ' time,  Why  not -to  his  future  pro- 
perty? Ahd-as  they  fubjeft  the  fornlfer  to  the 
commiffion.  Why  not  ekcnipt  the  latttft  from  his 
debts  ? 

It  Teems  to  me,  tllaf  fKe  operation  of  the  aft,  fo 
far  as  refpedls  the  vetting  of  the  property,  or  dif- 
charge  of  the  debts  of  the  bankrupt,  in  any  of 
t))e  colonies  of  Gnat  Britain,  depends  on  the 
queftion,  Whether" ii// jfe/y  ^rip^^r^^^  and  all  bi^ 
deltSy  were  intended  as  the  objects  of  that  aft  \ 
\i  they  were,  then  his  property  and  his  debts, 
wherever  fituated,  or  wherever  due  or  recover- 
able,  within  the  dominions  of  Cr^at  Britain,  \ 
apprehend,  mutt.be  liable  thereto,  without  re- 
gard  to  the  general  quettioq  as  to  the  t^fnt  of. 
fuch  afts  to  this  or  that  particular  pjac^,. butJ^ 
neceffary  cpofequence  of  the  dired  operatioti'^  of 
fuch  ftatute  on  the  prqperty  and  debts  therein 
ejprefsly  defcribcd;  5^11  which,  it  cannot  be  dif- 
puted,  may,  b?  I^ound  by  an  ad  of  parliarf^ene. 
li  it  be  adn^itted,  that  the  words  of  the  ad  extend 
to  the  bankrupt's  fpholf  property,  and  t^  all  bis 
debts,  his  property  and  debts,  in  any  colony  or 
dependent  ftate,'  T  think,  are  as  rtiuch  included 
io  that  defcfi^tion^f  as  if  th^  particular  place  in 
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vriiich  they  were  ficuated,  due»  or  recoverablct ' 
w^re  actually  named  .  in  the  ad.  The  queftion 
^of  locality  i$  fuperfeded,  if  the  fubjefb  itfelf  it 
botmd  by  reference  to  fomeching  elfe  independ- 
ent of  local ity»  as  by  reference  to  the  perfon  it 
concerns.  When  a  itaan  is  divefted  of  all  his 
poperty»  and  that  property  vefted  in  others  by 
an  act  of  parliament^  his  property,  in  any  place 
where,  property  will  be  bound  by  an  aft  of  par* 
li^nnent^  feems  to  be  bound  as  comprifed  in  and 
afeertainable  under  the  defcription  of  bis  fr$* 
perty ;  and^  pari  ratione^  I  thinkj  when  an  aft 
of  part  lament  exprefsly  difcharges  a  man  from  alt 
his  debtSy  the  difcharge  extends  to  his  debts  in 
any  place  where  debts  are  capable  of  being  bound 
by  an  adi:  of  parliament,  and  confcquendy  co  the 
recovery  of  thofe  debts  :  for  it  would  be  abfurd 
to  fay  it  extended  to  difcbarge  thofe  debts  tbem^ 
Jtlvesy  and  ftill  left  open  the  means  for  recover* 
ing  them,  I  prefume  it  is  admitted,  that  the 
debts  in  queftion  are  difcharged  in  England^  and 
therefore  irrecoverable  here.  This  fuppofcs  thofe 
very  debts  to  fall  within  the  words,  all  bis  debtSy 
in  the  aft;  and  if  the  difcharge  of  fuch  debts 
does  not  e3;:tend  throughout  all  places  which  an 
aft  of  parliament  can  reach,  it  is  not  completely. 
^  difcharge.  I  think  it  would  be  a  lame  con-, 
ilruftion  of  the  aft^  to  difcharge  iht  fame  debts 
\n  one  place,  and  leave  them  fubfifting  in  an- 
pther^  where  the  words  exprefs  a  general  difcharge 
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of  !»n  a  mtff's  debts*  U{>oir  the  whok^  rher^ore,  I 
rather  incline  to  the  op}ntoh>  thactitie  bankrupt's 
c^tificate  mif  be  ufcd  as  a  defence  in  any  adionr 
of  imt  in  the  courts  of  judicature  in  the  JFe/l 
IfUiia  idmd^  for  debts  due  to  anjr  body  prior 
ta  the  bankruptcy ;  and  that  his  property^  ac* 
qiuired  fince  the  allowance  of  his  certrfical!^,  wXS 
not  be  liable  to  the  demands  of  any  of  his  ere* 
dkprs/  for  debts  due  prior  td  the  bankruptcy, 
aind  whicJi  might  have  bebn  proved  under  the 
conifniffio'r^.       The   cafe  6f  Moore   v.   Pyne'^y 
above  noticed,  (eenns  k>  make  againfl:  this  opi- 
Aion,  and  to  favour  the  opinion  of  Lord  Talbot 
and  €•  J.  Ryder-^'j  but  a^it  does  not  appear 
i^bat  life  was-  endeavoured  to  be  nniadc  of  the 
c^rtiBcate  in  that  cafe,  and  it  never  |f)rbceeded 
tb  the  King  an'd  Council  herey  I  do  not  lay 


.  ^  This  wks  a  cafe  in  Anttgud^  and  thus  dated :  Some 
incrchat)cs  becahie  irifolvent  there,  then  vrent  to  London, 
and  bad^a  commiilion  taken  out  agatnft  them*  P.^  one 
of  the  partners,  having,  duly  obtained  bis  certificate,  re* 
turned  to  Antigua^  and  was  arFeilecl  on  proteficd  bills' 
drawn  by  himfclf  and  partners  in  favour  of  L.,  which 
^te'in'the  hands  of  M,  and  C?,,  and  by  them  fent  out 
to  their -corrdfpbndent  in  the  ifland.  A  was  taken  into 
oilftdy,  and  eorlRndd  ;  biit,  haviDg  many  friends,  wa| 
releafedby  an  aft  of  the  country, 

J 
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much  ftrefs  upon  it.  Indeed^  his  releafe  by  m 
z6t  of  the  country  might  proceed  on  their  ap- 
prehenfion  of  the  probability  of  his  obtaining 
redtefs,  either  in  the  cotrrtt  tfiert/  tfr  by  an  ap- 
peal here ;  and  was  only  a  ttmrttr  nto(fe  of  effeft* 
ing  the  fame  end,  and  laved  the  expence  and 
delay  of  bringing  the  point  to  a  legal  decifion, 
upon  an  appeal  here« 
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THAT. a  feoffment  by. the  aSigoees  of 

,  a.  bankrupt .  will  dtttxoy  a  coQtingent 

remaioder,   and  merge  an  eftate  for 

,     life  in, a  fcvcf  &on  in  fee,  pafled  to  then) 

by  the  bargain  and  f^Ie. 

*  » 

/if  B'3  by  will,  fays,  *^  I  give  my  mcfluagc  at 
"  C.  unto  my  fon  J).,  for  and  during  the 
"  term  of  his  natural  life;  and  from  and 
*'  immediately  after  his  deceafe,  I  give  and 
"  devife  the  fame  unto  fuch  of  his  child  or 
*^  children  as,  at  the  time  of  his  deceafe, 
<<  (hall  be  his  heir  and-h^rg^at  law,  and  to 
*<  the  heirs  and  afllgns  of  fiich  heir  or  heirs 
♦*  at  law  for  ever," 

V.  was  the  cldeft  fon,  had  feveral  children,  and 
became  a  bankrupt. 


As  the  limitation  is  reftrained  to  a  child  or 
children  of  the  fon,  being  his  heir  at  law,  and 
does  not  extend  to  any  other  perfon  who  might 
happen  to  be  his  heir,  in  default  of  a  child,  I 
look  upon  it  as  a  contingent  remainder  to  the 

child 
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chHdr>of  children*  anfylffering  that  *defcnptidn ;  and 
confcquently,  that  if  the  legal  eftace  pafled  by 
the  will,  that  i$^.  if  ibe  teftator  was  feifed  of  the 
kgal.i^atey  arnl  made  no  difpofition  over,  in  the 
alternative  evest*' of  his  Ton's  having  no  chiiid^ 
this  contingent  retnainder,  being  fupporced  onlf 
bytthe^eftate  for  life*  in  the  fon,  who  was  his  heir 
at  law,^  might  have  been  deftroyed  by  fine  *0| 
feoSrnenr,  and  the  fee  abfofutely  acquired  by 
him  s  But  I  do  not  know  how  to  confider  the 
bargain  and  fale  from  the  commif&oners^as  ope* 
rating  with  fo  much  violence  s  as  a  bargain  and 
fale  from  himfelf,  I  conceive,  would  not  have 
done  it.     I  think  it  would  only  have  pafled  what 
he  lawfully  might,  without  any  hurt  or  prejudice 
to  thofe  in  remainder.     The  commilHontrs,  in^ 
deed,  are  empowered,  by  atl  of  parliamenc,  to 
aflign  all  that  the  bankrupt  lawfully  may  depart 
with.     But  I  rather  think  thofe  words  in  an  atSk 
of  parliament  are  not  to  be  conftrued  to  import 
any  fpecies  of  violence  or  injury  to  the  iotereft 
of  third  perfons,  as  the  deftru6lion  of  contingent 
remainders  feems  to  be.     But  though  I  do  noc 
choofe  to  confider  the  bargain  and  fale  from  the 
commillioners  as  deftroying  the  contingent  re- 
mainders to  the  ba^nkrupt's  child  or  children^  ta 
whom  it  was  limited  by  the  will,  yet,  a&  I  con- 
ceive it  paiTcd  the  bankrupt's  whole  eftate  or  in- 
tereji  tp    the  affignccs,   viz.    the  eUate  for  bis 
own  life,  and  the  reverficn  infecy  which  had  de- 
fcended  to  him,  (as  I  prefume^)  I  rather  thinks 

that 
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that  fuch  affigoees,  by  feofimcnt  or  fine  deftrof^ 
log  thceftate  for  life o£  the  baokrupr,  and  fnergmg 
tc  completely  intherererfioij  ought  dcftroy  that 
contingent  remainder,  and  thereby  acquire  die 
whole  abfotute  fee.  But  this  it  a  queftion  to  be 
veil  coofidered  by  the  purchafer,  before  he  ven* 
fures  on  the  tide.  I  always  recommend  to  a 
f»«rcbafer  to  be  cautious  in  accepting  titles 
founded  on  the  deftru6tion  of  contingent  re« 
mainders^  on  account  of  the  litigation  to  which 
they  are  fobjeft* 
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UPON  a  cafe  fimilar  to,  and  at  the 
fame  titne  diftinguilhed  by,  peculiar 
circijmftances  from  thofe  wherein  a 
limitation  to  perfons  of  a  particular 
defcription,  on  a  contingency,  or  at  a 
future  period,  has  been  held  to  vcfl: 
only  in  the  perfons  anfwerang  that  de- 
fcription, at  the  time  of  the  happening 
or  arrival  of  fuch  contingency  or  pe*- 
riod,  and  upon  the  words  "  next  of 
"  kindred  in  blood.'* 


By  aa  indenture  made  previous  to  the  niarriage 
of  R.  A.  and  M.  ^.,  a  fum  of  money  veitt^d 
in   trustees,    (being  part  of  the  intended 
wife's  fortune,)  was  declared  to  be  in  truil 
after  the  marriage^  that  the  intereft  ihould 
b^  paid  to  the  faid  R.  ^.  and  M.  ^.  for 
their  live3,  and  the  life  of  the  furvivor  of 
them ;  and  after  limiting  it  in  truft  for  the 
ifiue  of  the  marriage^  and  in  default  of  fuch 
ifTue  attaining  iwenty-onei  it  was  declared  to 
be  10  truft  for  whom  flie  fhould  appoint  ^ 
ill  default  of  appointmentj  to  the  next  of 
kindred  in  blood  to  the  faid  M.  ^^   in 
equal  iii^ar^s. 


The 


s  •  • 
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The  marriage  took  cffeft;  there  were  feveral 
children  of  the  marriage^  who  died  infants, 
and  the  hufband  furvived  his  wife. 


As  Mrs.  jt.  hcrfclf  was  to  have  the  intereft  of 
Iier  fortune  during  her  life,  and  alfo  the  power 
of  difpoling  of  it  in  default  of  iflfue  of  the  mar- 
riage  attaining  twenty-one,    1   think   it  clear^ 
that  the  limitation  over  in  default  of  fuch  ap- 
pointment cannot   be  confidertd  as  veiling  till 
her  death.     No  period  can  be  affigned  for  that 
purpofe,  between  the  tinie  of  the  fettkmcnt  and 
her  deceafe;  and  if  her  next  of  kin  at  the  time 
of  the  fettlemcnt  had  been  the  objcfts,  they  of 
courfe  would  have  been  afcertained.     It  could 
not  be  fuppofed  (he  intended  her  relations  to 
become  entitled   in   her    lifetime^    without    ex- 
prefsly   faying  fo.     Then,  as   to   the  queftion, 
whether  by  next  of  kindred  is  to  be  underflood 
the  pcrfons  anfwcring  that  defcription  at  the  time 
of  her  deaths  or  at  the  deceafe  of  her  hufband^ 
when  the  limitation  it  fcems  took  effeU  in  pqf- 
feffion  ?  I  rather  think  the  limitation  vefled  at  her 
deatby  when  her  power  of  dijpojition  determined. 
It  was  a  limitation  ccnftituted  in  the  room  of  fucb 
di/pojition  by  her,  and  therefore,  I  conceive^  was 
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to  tal^e  effcA  in  mt^reft  when  Her  power  oi  dijp9^ 
fi$i&n  ibencf  leafed  to  be  exercifablc  ^  and  this 
Was  a  tefiduary  intereft  in  the  wife's  ^^;y  fortune 
rejtnfed  to  her/elf  and  16  bir  awn^  fami'y^  (in  de-^ 
£»ilrof  ifiue  attaining  twenty- one)  ;  ehac  is,  to 
httklf^Mad  her  power  of  appotnttnent,  and  to 
her  next  of  kin  in  default  of/ucb  appointment  § 
and  to  prevent  a  cbafin  in  the  refervation  of  fuch 
Mfiduary  intereft,  I  think  it  is  to  be  confidered 
as  t:iking  effeS^,  on  her  deteaje^  in  the  perfons 
fiibfticuted  in  the  place  of  ber  appointees  \  which 
8{:^ntees  muft  have  been  afcertained  by  that 
time,  fiefidesy  that  the  intent  of  this  limitation 
was  clearly  to  extlude  ber  bufkand  in  favour  of  ber 
0wn  relations  \  and  therefore^  I  apprehend^  was 
U  commence  wbtn  bis  intcreft  would  have  taken 
place,  if  fuch  an  exclu(ion  thereof  had  not  been 
provided  for^  that  is,  at  his  wife's  dcceafe.  All 
chefe  ctrcumftances,  I  think,  concur  in  diftih- 
guifliing  this  from  other  cafes,  wherein  a  linnita* 
tion  CO  perfons  of  a  particular  defcription,  on  a 
rontingeney,  or  at  a,  future  period,  has  been  held 
CO  veft  only  in  the  perfons  anfwering  that  de- 
fcrrption,  at  tbe  time  of  tbe  happening  or  arrival 
€//ucb  contingency  or  period.  And  therefore  I 
choofe  to  confider  this  limitation  to  her  next  of 
kin,  aa  veiling  at  the  tioje  o(  ber  deceafe^  fubjeft 
ra  her  baibaod's  life-intereft  in  the  truft  monies. 

The  remaining  point  of  inquiry  is^  Who  were 
tiie  perfons  entitled  under  the  defcription  of  bet 
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mxt  of  kindred  in  blood  at  the  time  of  hcf  de-' 
ccafe  ?  Now,  if  this  defcription  of  next  of* ' 
kindred  nn  blood  is  definite  and  certain,  and 
clearly  )&pplicable  to  and  defcriptive>  in^  its  legal 
fenfe,  of  certain  perfons,  I  fee  no  room  for  re* 
fort  to  an^y  rule  of  €onJiru£tim  to  explain  or  apply 
ihem*     . 

i  In  wiUs,  where  the  linmtcaiions  are^  by  ge-* 
neral  and*  indefinite  terms,  to  relations  of 
kindredy  fo  as  to  leave  the  perfons  unafcertakir 
able  from  the  defciption  in  its  general  unre«* 
(drained  fcnie,  it  has  been  decided,  that  the  con« 
ftru£tion  (hall  be  according  to  the  (latute  tt^ 
fpefling  the  diftribution  of  inteftates  efie£fcs» 
and  that  the  words  (hall  apply  and  be  reftraiped 
to  the  perfons  who  would  be  capable  of  taking 
tender  that  (latute.  But  here  the  degree  of 
kindred  feems  to  me,  not  to  be  left  to  cooftruc^ 
tion^  but;  to  be  afcertained  in  the  limitation  i€« 
felf,  by  the  word  nex$.  The  words  next,  of 
kindred  are  not  indefinite,  nor  too  comprehenfive 
to  admit  of  the  objeds  being  eafily  afcertained*^ 
They  cxprcfsly  denote  perfons  of  a  particular 
legal  defcription,  and  afcertainable  accordingly  ^ 
and  I  fee 'nothing  to  imply  a  different  intention 
in  the  application  of  them  in  this  cafe.  I  there-* 
fpre  incline  to  think,  that  the  peHbfia  who  were^ 
at  the  time  of  the  deceafe  of  Mrs.  ^.,  her  nearefi 
of  kin  in  blood,  were  the  perfons  entitled  under 
that  limitationj,   namely.  Her  fifter  £«  C.  and 

her 
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her  brother  D.  JE.  i  for  they  were  her  next  cf 
kindred^  the  children  of  her  deceafed  brothers 
tnd  lifters  bt\a%  one  dejj^ree  more  remote  than  her 
£)}d  brother  and  fifter. 

Under  the  ftatutes  of  diftribiuioo^^it  i3  true^ 
children  of  deceafed  brothers  and  fitters  of  the 
inieftate  are  lee  into  (hares  with  their  uncles 
and  aunts  i  but  that  is  not  in  their  own  orU 
ginal  right  as  next  of  kin,  but  as  reprefenta* 
tives  of  their  parents,  by  the  exprefs  words  of 
the  i!tatute.  In'  the  prefent  cafe^  no  fuch  re* 
prefentation  is  provided  for ;  and  the  per«« 
fons  clain)ing  under  the  deicription  of  next  of 
JUndred  in,  bloody  I.  apprehend^  muft  come  withia 
that  description^  fince  the  llmication  ftaiids  ab- 
folate  and  defiqiti?^  clear  of  any  reference  to  the 
ftatutCj  or  courfe  of  diftributionj  as  well  as  of 
any  ezccAfivenefs.  in  expreflion^  to  require  any 
refort  of  this  kindj  for  limiting  the  conftrufiion* 

.If  I  am  right  iq  this  opinion,  it  fqllowS)  tliat 

.jB.jC  is  entitled  to  one  rnoiety  of  fhe  money  m 
queftion»    and  the  perfohal  repfefentative^   Of 

.  1>.  £«  to  the  other ;  for  ;tbe  limitaiioa  is  to  the 

.  next,  of  kindred  in  equal  ihares. 
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THAT  a  copyhald  eftate^  fttrrerrderetf 
to  the  ufe  of  a  mortgagee,  paflbd  by 
the  will  of  the  mortgagor  made  fubfe- 
quent  to  fuch  mortgage,  but  belbre 
'  the  admittance  of  the  mortgagee, 
though  no  furrender  was  made  (^  the 
tife  of -fuch  will. 
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.  This  appears^  to  me  a  cafe  of  fome  diiBcultf, 

'and  I  an[>  not .  apprifed  of  any '  decifion  direftly 
applicable  to  \t.'_As  to  the  queftion.  Whether 

.  tne'teftatorliad  'the  legal  or  equitable  eftatb  in 
tiim  at  the  i\vt\€  of  the  wilt }  it  appears  to  mCt 
that^  in  ftrlfthe^^  the  legal  euftortiary  eftate  was 

.then  in  him,  as  there  had  beep  no  admittance 
bf  t^morieage'e  to  tike  it  otit  of  himi  for  k 
IS  held,    that  uikil  the  adniimon  of  the  far* 

^rt^pdcree,  the  eftate  remains  in'  the  furrendeforf*. 
But;  ftill  it  was'bbund  by  that  fqrrender,  ib  this 
he  could  not  difpofe  of  it  by  any  fubfequent 
furrender,  either  to  a  purchafer,  or  to  the  ufe 
of  his  will,  otherwife  than  fubjcft  to  the  tide 
which  that  furrender  had  palSed  to  the  mort- 
gagee, and  which  became  complete>  by  the  fub- 
fequent  admilfion,  from  the  time  of  that  fur« 
render  itfelf.    Lord  Mansfeld,  in  the  cafe  of 
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R9e  and  Grfffifs,  ^B^rr.  19521  deoied  that  the 
furrender  alooe  made  no  alteration  in  the  eftace. 
He. held  it  to  be  the  conveyance  of  the  owner-- 
Jbif  pf  the  efiia(t^  and  that  the  admittance  was 
only  mer?  forni  i^  that  the  furrender  was  a  de- 
pofit  in  the  lord's  hands;  that  the  land  was 
bound  by  the  furrendef)  and  the  admittance  re- 
lated to  it  I  it  was  the  fhadaw  to.  the  fubftance: 
That  the  cafe  of  Btn/iftt  and  Sco^,  i  Salk.  185^ 
ivas  decifiye}  and  he  held  the  admittance  by 
the  lord,  in  that  cafe,  (hould  relate  back  to  the 
time  of  the  furrender,  and  was  only  a  comple- 
tion of  it;  and  jthat.it  was  within  the  principle 
pf  thofc  cafeSi  where  the  whole  of  a  convey- 
ance  (honld  be  tak.cn  together^  and  the  feveral 
parts  pf  it  (hou)d  rplate  to  the  pripcipal  part. 

Upon  thefe  grounds^  I  think,  it  may  be  con* 
tended,  that,  after  the  admiSion,  the  title'  is, 
by  relatiooi  to  be  confidered  as  having  been  ih 
the  fame  plight  from  the  time  pf  thp  furrender, 
as  if  the  admittance  had  immediately  followed 
it:  That  ^he  teftator  had^  at  thf:  time  of  I119 
will,  no  other  difpofable  intereft  than  a  right 
of  redemption,  which  was  no  morp  the  fubjeft 
of  a  furrender,  than  a  proper  equitable  or  truft 
eAate;  and  that  the  will  operated  upon  fuch 
ineereft  accordingly,  without  any  furrender  to  the 
ufes  of  it,  as  it  would  have  done  if  the  admittance 
had  taken  place  immediately  upon  the  furrender. 
J  do  not  fee  hfpw  wc  are  to  deny  the  conclufion^ 
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]f  we  admit  the  dodrine  of  the  furreader  and  Mi 
mifiion  operating  as  one  complete  conveyance^ 
from  the  time  of  the  (iirrcnder,  fo  as  to  entitle 
the  furrenderee  to  the  eftate  by  relation  from 
that  time  ;  for  when  we  conGder  the  furrcndcrccf 
as  coming  in  of  the  legal  eftate  from  that  time^ 
we  cannot  con  fider  both  furrenderor  and  furren- 
deree as  feifcd  of  the  fame'  eftate  at  the  fame 
time  i  and  when  we  confider  the  mortgagee  as 
entitled  by  relation  from  the  time  of  the  ftir- 
render,  juft  as  if  the  admittance  had  accompa^ 
nied  it^  I  think  we  mud  confider  him  as  holding 
the  lands  from  that  time/ fubjedt  to  his  mort- 
gage, upon  the  fame  tiruft  as  if  he  had  been  ad- 
mitted at  the  time  of  the  furrender ;  in  which 
cafe,  it  is  clear,  he  would  have  held  it  in  truft, 
for  the  devifecs  thereof,  under  the  niortgagor's 
will,  withopt  any  furrender  to  the  uft  thereof. 
IFor  thefe  reafons,  I  incline  to  the  opinion,  that 
the  right  of  redemption  pafle4  to  the  teftator's 
widow  by  his  will.  But,  fuppofing  this  opinion 
wrong,  and  that  it  did  not  pafs,  for  want  of  a 
furrender  to  the  yfe  of  the  will,  then,  as  to  the 
queftion.  Whether  a  court  of  equity  would  fup- 
ply  the  want  of  it  in  her  favour  ?  I  rather  think 
,it  would  not,  as  the  heir  at  law  appears  to  be 
totally  difinherited ;  though  otherwife,  I  (hould 
think,  it  would.  Vide  i  Eq.  Caf.  Ahr.  124,  Kofi 
and  Rofu 
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THAT  the  fteward  of  a  manor  is  at 
liberty  co  refufe  accepting  from  the 
heir  a  furrender  of  a  reverfion,  expe£t« 
anc  on  a  tenancy  for  life  in  a  copyhold 
eftate^  until  payment  of  the  fine  due 
by  the  cuftom  on  the  defceot. 


It  feems  agreed^  that  the  admittance  of  a 
<opyholder  for  life,  is  the  admiflion  of  thofe  in 
remainder,  fo  as  to  veft  the  eftate,  but  not  pre* 
judice  the  lord  of  his  fine,  which  he  ought  to 
have  by  the  cuftonri.  Vide  4  Co.  Rep.  22,  23* 
Co.  Com.  Cop./.  56.  Cro.  Jac.  31.  5  Mod.  306. 
And  the  fame  dodrine  is  extended  xo  the  admit- 
tance  of  a  termor;  1  Fe^tr.  aSo.  i  Mod.  120^ 
1  Buljl.  42.  And  it  has  beep  held,  that  a  fine 
is  not  due  for  a  remainder,  unlefs  there  is  a 
ipepial  cuftom  for  it ;  3  Lev.  308,  30^.  And 
that  the  rule  of  the  admittance  of  the  particular 
tenant,  not  prejudicing  the  lord's  fine,  is  to  be 
vnderftood,  where  fuch  fine  is  due  hy  fnfiom  for 
xhe  admittance  to  the  remainder  \  ibid.  }%  has 
^Ifo  been  held,  that  the  lord  may  aflefs  one  fine 
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for  the  particular  eftate^  and  another  for  the  re«- 
iTiainder;  but  that  if  a  fine  is  aflefied  for  the 
fvbole  ejiate^  there  is   an  end  of  the  bufinefs; 
though  if  it  be  afieflfcd  only  for.  the.  particular 
$fiate^  the  lord  ought  to  have  another.     Vide 
Blackiunfe  v.  Graves^   i    Ventr.   a6o.     i   Mod. 
S02.  I20.     From  thefe  author  it  ies,  I  infer,  that 
where  there  is  do  Jpecial  cujiom  to  warrant  the 
exaction  of  a  new  fiiie>  on  the  adnriittance  to  the 
remainder,  and  the  lord  does  not  divide  or  ap- 
portion the  whole  Bne  ufually  due  on  the  admif- 
(lon   to   the  whole  fee^   between   the  particular 
eftate  and  the  reniainder^  but  takes  the  whole 
cuftomary  alienation  fine  upon  the  admittance  of 
the  particular  tenant,  no  further  fine  is  due  from 
the  perfon  in  remainder  on  its  coming  into  p'of- 
fellion.      Vide   Barnes  v.   Corke^    3  Lev.    308, 
Cro.  Eliz.  504.     Nor  do  I   conceive^  that  any 
new  admittance  to  the  remainder  can  be  requi-^ 
fite  in  fpch  cafe,  as  it.  appears  to  be  of  no  other 
ufe  than  to  enforce  the  payment  of  a  fine  when 
due.    Vide  Cro.  Jac.  31.     1  Med.  102.     Thcre^ 
fore,  if  the  prefent  cafe  had  refpefled  a  tenancy 
for  life^  with  remainder  in  fee  thereon  depend- 
ing,   without   any*  apportionment  of  the  whole 
ftlienation  fine  by  the  iord^  between  the  eflate 
for  life  and  the  remainder,  or  any  fpecial  cuftom 
requiring  a  new  fine  from  the  remainder-man, 
I  Ihould  have  thought  the  admifiibn  of  the  te- 
nant for  life  a  fufHcient  admittance  of  the  reipain- 
der-iifian  s  and  that  the  lord  'could  have  required 
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M  farther  fine  from,  nor  confequencly  admtflton 
of  him.     But  the  prefenc  appears  not  to  be  the 
cafe  of  a  tenant  for  life  and  remainder-man,  who 
have  but  one  eftate  in  law ;  1  underftand  it  to 
be  the  cafe  of  a  devifee,  or  tenant  for  life,  and 
the  heir  at  law  enttded  in  reverfion  $  for  the  ul- 
terior devife  being  in  fee  to  the  heir,  was,  I  ap- 
prehend, a  nullity ;  and  he  is  entitled  by  de« 
fcent,  and  not  by  the  will :  And,  I  apprehend^ 
the  admiffion  oF  the  tenant  for  life,  is  no  ad- 
milfion  of  the  heir  to  the  reverfion,  to  difap« 
point  the  lord  of  the  fine  he  may  be  entitled  to 
on  a  defcent.     Indeed,  the  eftate  for  life,  and 
the   reverfion,   not  being  feveral  parts  of  one 
eftate   arifing  under  the  will,    as  a  particular 
eftate  and  remainder  would  bej   but  the  one 
being  the  only  eftate  created  by  the  wiUj  and  the 
other  part  of  the  old  pre*exifting  eftace,  it  feems 
difficult  to  confider  an  admiflion  to  the  one  as 
any  admittance  ar  all  to  the  other.    The  rever* 
fion,  indeed,  requires  no  admiffion  for  the  mere 
purpofe  of  alienation,  bur  only  in  refped  of  the 
lord's  fine  due  upon  a  defcent.    And  though 
the  heir  is  to  moft  purpofes,.  particularly  as  to 
ftrangers,  tenant   before  admittance,   yet  he  i« 
Hot  fb  to  all  purpofess   becaufe  till  then  (a& 
Lord  Coke  fays)  he  is  not  complete  tenant  to 
the  lord,  no  further  forth  than  the  lord  pleafes  f^ 
allow  him  for  his  tenant.     Vide  Co.  Comp.  Cop. 
y,  41.     Hence  it  feems  to  follow,  that  the  lord 
may  (if  he  pleafe)  rcfufe  his  fqrrender,  before 
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admittance  and  payment  of  the  fine ;  tbotigbj  if 
he  accepts  ir^  fuch  furrender  is  good  s  and  this 
concluGon  agrees  with  what  Lx>rd  Cok^  (in  cbe 
place  I  have  cited)  fays^  that  the  heir^  before 
admittance,  may  furrender  into  the  hands  of  the 
lord,  to  wbofe  ufe  he  pleafes,  Jatisfying  ibe  lard 
hisjitte  du€  upon  the  dejcent.  And  this  feems  to 
be  the  meaning  of  the  refolution  in  Browner 
cafe,  4  Ref.  22*  b.,  that  the  heir  may  furrender 
to  the  ufe  of  another,  before  admittance^  but  not 
tO'  prejudice  the  lord  of  his  fine  due  by  the 
cuftom  upon. the  defcent* 

• 

There  can    be    no  queftion,    that   the  heiir 
ifi  compellable    (if  the   lord    pleafc)    to  come 
in  and  pay  the  fine  due  on  a  defcents  and  it 
is  faid,  that  where  the  lord  is  to  have  a  fine, 
there  muft  be  a  new  admittance;    vide  Maor 
465.      If  fo,  I  fhould  think  the  lord  may  (if 
he  pleafe)  refufe  a  furrender  by  the  heir,  until 
he  has  paid  the  fine  on  the  defcent.     Indeed, 
if  he  could  not,  the  lord  might  be  difappotntec} 
of  his  fine ;  for  after  the  accepting  of  the  fur- 
render tendered  by  the  heir,  though   a  condi-: 
tional  one,  and  the  furrenderee's  being  admitted 
on  the  forfeiture  of  the  condition,  who  of  courfe 
could  be  liable  to  only  the  alienation  fine  or\ 
fuch  an  admiflion,  whdre  would  be  the  lord's 
remedy   for  his  fine  upon   the  dtfcent?,    A"d 
though  the  lord  cannot  compel  the  heir  to  come 
in  and  be  admitted^  and  pay  his  fine,  during 
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the  life  of  the  tenant  for  life,  yet  if  the  heir  re* 
quire  to  furrender  beforei  I  apprehend^  the  lord 
may  refofe  accepting  his  furrender  until  he  pay 
foch  fine;  for  otherwife  he  niay  be  difappointed 
of  it,  by  accepting  the  furrender  from  the  heir 
to  the  ufe  of  a  ftranger,  who  would  be  entitled 
to  admiflion  under  it,  (even  though  conditional, 
if  forfeited,)  upo^  payment  of  the  alienation  fine 
only.  It,  therefore^  upon  the  whole,  appears 
to  mty  that  the  fteward  is  juftifiable,  in  the  pre- 
fent  cafe,  in  refufing  the  furrender  from  the  heir 
of  his  reverfiofty  until  he  has  been  admittedt  and 
paid  the  fine  (or  at  leaft  paid  the  fine)  due  by 
the  cuftom  on  the  defcent  to  him.  I  concludci 
chat  the  fine  paid  by  the  widowj  was  only  in  re? 
fpe£t  of  her  ^ate  for  life«  j 


UPON 


VB/iL  Casu-  offd  Opiniohs^ 


♦ » 


*':  f 


I    »*•  /  .     -t  .-♦ 


l)  PO  l{  fbe  mode  of  trans&rriog  tn  ex-^ 
^tttory  frecMd  int^xdBt  in  copyhold. 
Und$,   .. 


Thi  cafe  of  Porr^  ^nd  Br^dlty^  3  TWwi  A^^ 
I43>  I  thtnk»  will  dot  admit  of  any  reliance  on 
the  conftruEtion  of  the  devife  Hi'Mrs.  Ak  B.  giv* 
ing  her  an  eftate-tail.  The  fafdr  way  will  he>.  tQ 
confider  it  as  an  eft  ate  to  fee»  fot^efl  .H>  an  ex- 
ecutory devife  over  to  C.  5,  in  fee,  in  the  event 
of  her  lifter's  death  without  leaving  iflue  sben 
living.  Under  this  view  of  the  cafe,  Mr.  F^ 
and  his  faid  wife,  heretofore  J.  B.,  together 
with  her  fifter  C.  B.,  may,  by  all  joining  in  a 
conveyance  by  leafe  and  releafe,  and  a  fine  of 
the  freehold  part,  Inake  T  title  thereto. 

But  their  power  of  making  a  title  to  the  copy- 
hold  is  not  quite  fo  clear,  as  a  furrendtr  has  been 
thought  not  to  operate  by  rftoppel,  fo  as  to  bind 
a  future  executory  intertft  in  copyholds,  as  a  fine 
does  in  freeholds.  But  I  rather  incline  to  think, 
that  if  Mr.  and  Mrs.  F.  and  her  fifter  all  join 
ip  a  contraSl  to  convey  the  copyhold  part  of  the 

'    '    '  I  eftate 


eftate  to  the  purchafer,  for  an  adequate  valuable 
confideration,  and,  in  purfuance  of  that  contraft^ 
they  join  in  a  furrender  to  the  ufe  of  the  purchafer 
40^:^1$  ii^Hbi  and -then  C«  B.  rciieafe  the  ei^ecutor/ 
linMation^  aad  all  betiefit  theraciifi  ^qd  all  her 
clfliifil  aodi  tfil<^  und<ir  itj  to  the.  purcliafer^  after 
b.i%  a^qiiitu^np^t  U9der  the  furrendec,  C^  £/s  heira 
will  be  bounds  Hod  the  purchafer  thereby  acquire 
a  title  to  fuch  copyhold.  This  conclufion  de« 
pends  on  principles  too  long  to  be  here  detailed  1 
but  fuch  is  the  inclination  of  my  opinion. 
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UPON  the  principle  on  wbrch  chetiAial 
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(jtialificatTOfl  of  die  covenancs  from  a 
▼endor  depends,  and  hb#  that  prin-^ 
*  CY^Ic  applies  to  the  covenant  for  tht 
prodaftton  of  title-deeds. 
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TttE  only  difference  in  opinion  upon  this 
cafe  arifeSj  I  apprehend j  from  the  retention  by 
Mr.  ^.  of  the  deeds  of  conveyance  to  him  i 
for  if  thofe  deeds  went  with  the  title  to  ibe 
prefent  vendee^  I  conceive,  there  could  be  no 
requificion  on  his  part  of  the  covenants  now  in 
queltion. 

Regularly,  a  vendor  who  purchafes  lands  him- 
felf,  with  proper  covenants  from  thofe  who  con«> 
vey  to  him,  cannot  reafonably  be  required  to 
covenant  further  than  againft  himfelf,  and  thofe 
claiming  under  him.  This  is  a  praftice  founded 
in  reafon,  where  the  vendee  obtains  the  full  be« 
nefit  of  all  the  covenants  in  -the  conveyance  to 
the  vendor  to  the  fame  extent  as  his  vendor  has 
them,  by  obtaining  the  pofleflion  of  the  deeds 
'^       *    *  containing 
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containing  thofe  covcnaifits.  •  When  the  vendor 
has  parted  with  his  means  of  claim  or  remedy 
againft  his  grantor  for  breach  of  his  covenants^ 
and  transferred  them  to  the  purchafcr,  by  de- 
livery of  the  deeds,  and  fuch  vendee  comes  into 
the  vendor's  place  in  that  refpeft,  by  the  acqui* 
(kion  of  fuch  deeds,  it  would  be  unreafonable 
that  the  vendor  Ihould  make  himfelf  liable  for 
any  fuch  breach.  He,  by  departing  with  the 
means  of  remedy  or  compehfation,  mud  be  un^ 
derftood  to  have  difcharged  himfelf  from,  and 
the  vendee,  by  accepting  thofe  means,  to  have 
taken  upon  himfelf  the  peril  or  rifle  of  fuch 
breach,  and  the  duty  of  enforcing  its  rernedy 
or  compenfation. 

But  this  principle,  I  think,  does  not  apply 
to  thofe  cai'es  where  the  vendor  does  not  de« 
part  with,  or  the  vendee  acquire  the  deeds 
containing  the  covenants  for  the  title  againft 
the  aSs  of  fuch  grantors.  Whilft  the  vend- 
or retains  in  his  own  hands  the  immediate 
means  of  indemnity,  which  he  thought  proper 
to  require  of  his  grantor,  it  fecms  but  reafon- 
able  that  he  ftiould  engage  for  the  like  indem- 
nity to  his  own  vendee,  and  rely  upon  the  in-- 
demnity  he  has  retained  for  his  own  counter- 
fecurity.  It  is  not,  I  think,  fulEcient  to  fay, 
that  the  covenant  to  produce  his  purchafe-deeda 
will  entitle  the  vendee  to  the  benefit  thereof . 
when  produced.    Such  covenant  cannot  infure . 

8  Uie 


tia  Cases  and  Oi^iNioifs* 

the  produdioo  of  rhetn,  which  maf  be  preveated 
by  accidents^  for  which  the  veodor^  in  whofe 
cuftody  the  deeds  are,  ought  to  be  the  fuffererj 
rather  than  the  vendeej    who^   by  not  having 
fuch  pofTcfiiOQt  could   not,   io  any  degree)  btf 
accefiary  to  the  occafion  of  their  lofs,  or  by  any 
tneans  or  care  have  prevented  it.     There  feems 
more  reafbn,    on  the  other  fide^  to  fay>   it  is 
fufficient  for  the  vendor,  that,  when  called  up- 
on by  the  covenants  entered  into  by  him  to  die 
veddee  for  enjoyment^  &r.  he  has  his  remedy 
over  to  the  fame  extent  upon  his  grantors,  of 
which,    as  he  retains   the    nneans  in  his  own 
cuftody,  he  is  bound  to  look  to  the  preferva* 
tion  of  thofe  means,  and  liable  to  the  refort  to 
and  due  enforcement  of  them,  and  to  bear  the 
confequence  of  their  .lofs. 

Upon  the  whole,  therefore,  the  prefent  cafe  docs 
not  appear  to  me  to  fall  within  the  general  rule, 
where  the  vendee  acquires  the  cuftody  or  pofleflion 
of  the  vendor's  purchafe-deeds;  and  that  it  \%  but 
reafonable  that  a  vendor,  retaining  in  his  own 
cuftody   the  only  means  of  indemnity   againft 
the  adts  of  his  grantors,  (hould  engage  to  in* 
dcmnify  his  vendee  to  the  like  extent.      He 
caonot,   I  think,  fairly  objeft  to  his   vendee's 
requiring  an  indeauiity  againft  the  afts  of  the 
fame  perfons,   and  to  the  fame  extent  as  he 
himfelf  required;    nor,    whilft  he  retains  the 
.means  of  enforcing  fuch  ind^mAityt  deny  his 
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ihelbnce  upon,  br  rcfufe  to  fubjeA  himfclf  to  i 
refort  to  thofc  means.  Withholding  bis  own 
rnden)nity  from  the  poflcflion  of  the  vendee,  it 
is  but  fair  he  fliotrid  give  him  the  poffcffion  of 
an  equivalent  one.  I  therefore  think  Mr.  ^ 
may  be  required  to  covenant  for  quiet  enjoy- 
ment to  the  extent  required  on  the  part  of  the 
vendee,  fubje£t  to  fuch  a  qualification  as  I  fball 
afterwards  mention. 

The  fame  principle,  t  think,  applies  to  the 
covenant  for  the  produtlion  of  the  title-deeds. 
Where  a  vendor  retains  to  himfeif  the  title- 
deeds,  or  the  means  of  reforting  to  and  obtain- 
ing their  produftion,  it  ieems  but  reafonable 
that  he  (hould  covenant  for  their  produfiion  to 
his  vendee ;  for  though  the  deed  itfelf,  contain- 
ing the  covenant  for  production  of  them  from 
the  grantors  of  the  vendor,  if  it  extends  to  his 
afligns,  as  ufual,  would^  when  obtained  by  the 
vendee,  I  think,  entitle  him  to  the  benefit  of 
fuch  covenant,  as  well  as  of  the  other  covenants 
extending  to  affigns,  fo  far  as  refpedts  the  parts 
purchafed  by.  him ;  yet,  to  avoid  all  queftioil 
on  this  point,  and  leave  the  rifk  attending  the 
lofs  of  the  means  of  enforcing  fuch  covenants  oh 
the  perfon  retaining  the  cuftody  of  thofe  means, 
I  think,  the  purchafer  may  reafonably  require 
a  covenant  from  the  vtndor  for  the  produftion 
of  thofe  title- deeds,  to  fuch  an  extent  as  the 
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tevtMnt  ih  the  vendor's  purdiafe-deed-s  ttt^ 
titled  him  to  the  produ6t!on  thereof,  unlefs  he 
tan  procure  a  new  covenant  for  that  purpofe 
from  his  grantors  to  the  new  purchaftr.  If  k  is 
right  that  a  vetidor^  retaining  the  title-deeds 
himfdf,  ihontd  covenant  for  iht:i(r  produ£tion» 
can  it  be  otherwifr,  that  a  vendop^  retaining  in 
^ts  own  cultody  the  meaits  of  oiMaining  their 
produAion,  or  a  compenfation  in  default  there* 
ofj  fhouM  covenant  to  produce  them  to  his 
vendee,  in  the  manner>.  and  on  the  terms  upon 
which  he  i^  fo  entitled  to  tbtTr  prodvftion? 
Where  is  the  dijfference  between  ^the  vendor*!^ 
retarnitig  the  polTelBon  of  the  ticle*deeds  him- 
fclfy  and  his  retaining  the  right  and  means  xX 
obtaining  that  pofteflion  on  vny  requifitc  ocea*- 
fion,  in  refped  to  his  obligation  to  produce 
thefn  on  ^ny  fuch  occafion  to  his  vendee  i  Or 
Why  ftould  he  rcfufe  to  covenMt  to  produce 
ihem  iti  one  cafe  more  than  in  the  other,  unlefs 
he  diftrtifts  the  means  he  has  retained  for  obtain- 
ing the  produflion  of  them  himfelf  ?  If  he  does 
fo,  that  becomes  zn  additional  reaibn  for  ftill 
further  caution  in,  and  fecurity  to  his  vendee. 
•It  therefore  feems  to  me  that  the  vendor,  in 
«his  cafe,  retaining  his  own  pufchafe-deed,  whtdh 
entitles  him  to  the  produ6):ion  of  the  fchedulod 
fide-  deeds,  may  reafonably  be  roqviired  to  entl^jr 
into  a  fimilar  covenant  for  producing  the  fame 
deeds  to  his  vendee.    But  at  the  fame  time  that 

it 
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it feems  Teafonable  that  the  vendee  Ihould  be  put  as 
nearly  as  polUble  in  the  fame  ftate  of  fecurity  as 
if  the  vendor's  purchafe-deeds  had  ^one  with  the 
title,  it  is  equally  fair  that  the  vendor  (hould  npc 
fpbje<9:  hinjfelf  by  his  covenant  farther  than  feems 
requifice  to  aofwer  this  end ;  and  thjcrefore,  I 
think,  the  covenants  now  in  queftion  ihould  b^ 
qualified  by  aprovifo  and  agreement,  including 
a  covenant  on  the  part  of  the  vendee,  ax  the  end 
of  the  vendor's  covenants,  that  in  cafe  upon  any 
claim  or  demand  made  by  the  vendee,  his  heirs 
or  afTigns,  upon  the  vendor,  his  heirs,  executors^ 
adminiftrators,  or  aflign$>  under  or  by  virtye  of 
the  covenant  on  the  part  and  behalf  of  the  vendor 
for  quiet  enjoyment,  ag^inft  the  a£ts  of  Mr.  O. 
and  his  wife^  and  her  anceftors,  or  under  or. by 
virtue  of  the  covenant  entered  into  by  the  vendor 
for  producing  the  title-deeds  cpmprifed  in  the 
CQvenant  entered  into  with  him  by  hb  faid 
grantors,  the  faid  yendor>  his  heirs,  e^ecutprs^ 
adminiftrators,  pr  alTigns,  ihall  produce  and  de- 
liver to  the  faid  vendee,  his  heirs  or  f  (Iigns,  the 
p^rchafe-deeds  from  his  grantors,  ,in  order  to 
enable  the  vendee,  his  heirs  qr  afli^ns,  to  avail 
;himfelf  of  the  covenants  therein  contained  9a 
the  Dart  of  Mr.  0.  and  his  wife  1  and  (hall,  at 
the  cpfts  and  charges  pf  the  vendee,  his  heirs  qr 
afllgns,  concur  in  any  deed  qr  a£t  that  mj^\^ 
Tf  quifite  ibr  the  .^nforciifg  .the  perfprmaqc;e  of 
^af\y  pf  Xuch  xqvenants,  or  obtainif^  the  pro- 
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duftion  of  the  faid  title-deeds,  or  any  of  thcnl| 
againft  the  faid  O.  and  his  wife,  and  their  repre* 
fentatives ;  or  obtaining  damages,  upon  breach 
of  any  of  the  covenants  contained   in  the  faid 
purchafe-deeds,  from  the  faid  O.  and  his  wife, 
by   any   adion,    fuit,    or   other  proceeding  or 
means  that  the  vendee,  his  heirs  or  afllgns,  may 
think  proper  for  the  purpofe,  fo  far  as  refpefts 
the  lands  purchafed  by  the  vendee  j  and  for  in- 
demnifying him,  his  heirs  or  affigns,  in  refpcdt 
of  any  fuch  breach  of  thofc  covenants  fo  entered 
into  by  the  faid  O. ;  that  then,  and  in  fuch  cafe, 
the  vendee,  his  heirs  or  affigns,  fhall  not  com- 
mence any  fort  of  aftion,  fuit,  or  other  proceed- 
ing againft  the  vendor,  his  heirs,  executors,  ad- 
miniftrators,    or   affigns,    upon,    under,    or   by 
virtue  of  the  covenant  by  him  entered  into  with 
the  vendee  for  quiet  enjoyment,  as  againft  the 
a£ts  of  Mr.  and  Mrs.  O,  or  her  anceftors,  fo  far 
as  it  refpedts  any  fuch  a£ts  or  deeds  only,  and 
not  the  a£ts  or  deeds  of  the  vendor,  or  thofe 
claiming  tinder  him,  or  upon,   under,    or  by* 
Virtue   of   the  covenant   entered  into    by   the 
vendor  for  the  produSion   of   tTie  title-deeds 
covenanted  to  be  produced  by  his  grantor ;  and 
that  the  vendor,  hrs  heirs,   executors,  admini- 
llrators,  or  affigns,  fhall  hot,  in  any  fuch  cafe^ 
t>e  liable  to  any  lofs,  cofts,  charges,  damages, 
or   expences,  for  or  in  refpe£t  of  any  adls  or 
deeds  of  Mr,  O.  or  his  wife,  or  her  anceftors ; 

or 
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or  for  or  in  rcfpeft  of  the  non-produ6lion  of  the 
title-deeds  fpecificd  in  the  covenant  from  Mr,  O. 
and  his  wife,  or  for  any  breach  of  the  covenants 
entered  into  by  the  vendor  in  thofe  refpcfts  only. 
A  qualification,  by  an  agreement  of  the  above 
nature,  I  conceive,  will  remove  every  reafonable 
objedion,,  on  the  part  of  the  vendor,  to  the 
covenants  nqw  required  on  the  part  of  tl^e 
vendee/ 


-rr^ 
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VPOU  the  general  qualification  of 
coTehants  in  purchafe-deeds.~The 
praftice  Hated — And  what  may  be 
required  by  the  vendee  on  a  new 
defcription  of  the  parcelsj  though 
there  be  no  doubt  as  to  their  identity. 


It  appears  to  have  been  a  general  pradiceji 
of  long  (landing,  among  the  firfl:  conveyancers* 
that  a  vendor  who  purchafed  the  eftate  himfelfj^ 
ihould  covenant  only  againft  his  own  a£ts ;  be- 
caufe  his  vendee  may  have  the  benefit  of  the 
covenants  from  the  perfon  of  whom  fuch  vendor 
bimfelf  purchafed  the  eftate*  and  nothing  re- 
mains but  his  own  intermediate  a£ts  to  be  the 
fubje£t  of  further  covenant  *,  and  this  I  confider 
to  be  the  general  rule*  wherever  the  eftate  is 
fatisfa&orily  deduced  into  the  vendor*  and  the 
identity  of  the  eftate  is  out  of  doubt.  If,  there- 
fore* the  vendees  are*  in  the  prefcnt  cafe*  fatif- 
fied  with  the  deduction  of  the  title  into  the  laft 
vendor  of  the  lands*  and  tithes  purchafed  by 
them*  and  that  Mr.  X's  purchafe  and  convey- 
ance clearly  included*  and  was  proper  to  pafs 
them*  it  feems  to  me*  that  they  fhould  conform 

to 


190  th«  geoeral  prafttce  ia  fupb  caffSj  Md  bq 
facisfied  with  the  ufaal  covenaou  froin  Mr.  X# 
that  for  and  notwithftanding  any  4^j  &c..  ^ 
iimjilf^  he  is  feiicd  in  fee,  hg«  a  right  to  conveys 
and  for  quiet  enjoymmt  agamft  btmftlf  wd  aH 
tlaiming  under  him,  and  for  further  afliiraDcea 
from  hioifel^  and  all  claiming  under  him.  But 
if  vhere  is  any  4k>ubc  reipefting  the  title  of 
Mr.  X.  himfelf,  or  the  identity  of  the  lands  and 
tithes,  as  part  <^  thofe  purcfaafed  of  Mr.  T.^ 
then,  I  cdnceive,  the  cafe  is  aut  of  the  concnxioft 
rule  I  have  mentioned }  and  the  vendor  oipghc 
to  covemnt  generalljj  for  waatof  Aiewing  a  titlc^ 
independent  of  thofe  covenants,  on  a  pgrchaft 
in  which  the  covenants  extend  to  the  lands  and 
tithes  ofiered  to  fale  by  him;  but,  I  underftan4# 
chat  although  the  vendees  liave  no  rcaibn  t^ 
doubt  the  fufficieacy  of  the  title,  or  the  ideniitf 
ofdieeftates,  yet  fuch  identity  will  not  appear 
on  the  face  of  the  convey;|inces  to  ibeiD,  ifi 
which  tbe  ianda  muft  be  feverally  afcertaiA^  bf 
particular  defcriptioas,  not  noticed  in  the  ge- 
neral conveyance  from  the  laft  rendor«  This 
circumftance,  I  think,  warrants  ijbe  vendees  in 
requiring  fome£hing  naore  than  tb^  ufualcove- 
fwuits,  becaufe  it  oiay  put  them  to  confiderab)e 
difficulty  in  proving  the  identity  of  the  eftates, 
which  will  be  requifite  to  their  availing  them- 
selves of  the  covenants  from  the  laft  vendor. 
J,  therefore^  think,  they  are  entitled  to  a  co- 
venant that  ihaU  juft  meet  this  difficulty,  and 
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no  more ;  that  is,  the  vendor  (hould  covenasS 
with  them  rcfpcfkively,  that  the  cftates  con-i 
veyed  to  them  refpe&ively,  are  part  of  the 
e(tates  purchafed  by^  and  conveyed  to  him  by. 
the  cocvveyahce  from  Mr.  T.  The  parcels^ 
aftec  being  particularly  defcribed>  rnay  be  men- 
tioned to  be  part  of  the.edate  fo  purchafed  of^ 
and  conveyed  by  Mr,  T,,  and  Mr»  X.  may 
Covenant  tbey  are  fo.  Tbis^  fo  far  as  a  cove* 
pant  ckn  go,  will  fupply  the  .  inconvenience 
arifing  from  the  difference  of  defcriptionj^  and 
iubjefl;  the  vendor,  and  his  repref^otatives  to 
prove  the  identity,  or  make  compenfation  fpr 
the  def^ft  of  fuch  proof,  which  is  all  that,  I 
ihink,  the  vendees  are  entitled  to  i  for,  admits 
tiing  the  identity  of  the  eftates,  I  conceive,  they 
are-  entitled  to  the  benefit  of  the  laft  vendor's 
covenants^  to  the  extent  of  their  refpedive 
purchafes.  The  doubt  of  the  identity,  from 
the  variance  of  defcription,  is  the  only  ground 
for  requiring  any  more  than  the  ufual  cove- 
nants. It  therefore  warrants  a  covenant 
againft- this  doubt,  and  that,  I  conceive,  is  all 
it  do<rs  warrant.  As  to  tht  circumftance  of  the 
title-deeds  remaining  in  the  hands  of  the  vendoi:^ 

*  •  •  • 

that  is  to  be  remedied,  fo  far  as  the  thing  ad- 
xnits  of  it,  by  his  covenant  for  producing 
|hem. 
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THAT  where  a  power  of  fale  or  mort- 
gage is  confined  to  fo  much  as  the 
perfonal  ellace  falls  fhort  in  the  pay- 
ment of  legacies,  the  fandion  of  a 
decree  is  requifue  in  general j  for  the 
fecurity  of  a  purcbafer  or  mortgagee, 

^,  by  will,  devifed  his  eftatcs  at  X.  to  B.  B. 
for  life,  remainder  to  his  firft  and  other 
fons  in  tail,  rennainder  to  B.  B.  in  fee^ 
charged,  notwithftanding,  with  payment  of 
feveral  pecuniary  legacies,  or  fo  much  of 
them  as  his  perfonal  and  executory  eftate 
ihould  fall  ihort  of  paying. 


I  HAV?  perpfc^  the  apnexed  copy  of  Mr.  ^/$ 
yf\\\y  and  am  of  opinion,  that  B.  B.  cannot  make 
a  good  title  to  a  mortgagee  for  any  greater  eftate 

than  his  own  life.  I  conceive  the  money  for 
payment  of  the  legacies  ought  to  be  faifed  by 
a  fale  or  mortgage  of  a  competent  part  of  the 
lands  charged,  under  the  decree  of  a  court  of 
equity  I  and  that  a  mortgagee  or  purchafer 
would  not  be  fafe  without  luch  diredion.     In- 
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deed^  if  there  had  been  a  truft-term  limited  to 
truftees  exprefsly  for  railing  the  money  by  fale 
6t  mortgage,  I  fhould  ftili  have  thought  the 
fanftion  of  a  court  of  equity  requifite  to  the 
fecuricy  of  a  mortgagee  or  purchafers  for  the 
charge  is  limited  to  fo  much  only  as  the  perfonal 
ijt ate  falls  jhort  $f  faying.  A  mortgagee  or  pur- 
chafer,  therefore,  would  be  bound  to  fee  that  he 
advanced  no  more.  And  this,  I  think,  could  not 
be  authentically  afcertained  againft  the  iflbe  of 
i?.  B.y  but  by  accounts^  to  be  pafled  before  a 
mafter,  of  the  quantum  and  application  of  the 
perfonal  eftate,  and  the  deficiency  for  payment 
of  the  legacies.  1  think  the  legatees  fhould  file 
a  bill  againft  the  devifees  of  the  real  eftate, 
making  the  executor  and  heir  at  law  parties  for 
cftablilhing  the  will  $  and  that  their  legacies,  or 
fo  much  thereof  as  the  perfonal  eftate  fhall  be 
found  infufficienc  to  anfwer,  nnay  be  decreed  to 
be  raifed  by  a  fale  or  mortgage  of  a  competent 
part  of  the  eftate,  purfuant  to  the  charge  in> 
pofed  by  the  will*.    As  to  intereft,  I  conceive, 

the 


*  The  folio  wing  ^bfervations  were  deKvered  by  the 
Author  m  n  fiihfeqseflt  Opioioii  on  a  fimilar 
point : 

When  t%e  purchafer  can  be  othefwife  fatisfied  of  the 
application  of  the  perfonal  cflate,  and  of  a  deficiency 

thereof 
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the  legatees  will  be  entitled  to  inter^ft  for 
their  legacies,  from  the  titnes  they  refpec- 
tively  became  payable  i  and,  I  rather  think, 
that  fuch  intereft  will  be  at  the  rate  of  5  /.  per 
cent,  fo  far  as  the  legacies  (hall  come  out 
of  the  perfonal  eftate,  and  at  4/.  per  cent. 
fo  far  as  they  are  payable  out  of  the  real 
eftate.  Vide  3  Atk.  402.  i  Fez.  17 1,  277., 
where  this  diftin£lion  is  laid  down,  though^  in 


(hereof  far  exceeding  the  value  of  the  eftate  fold  to  him, 
and  adually  pays  bis  money  to  a  creditor  and  mortgagee 
of  the  eftates  charged,  and  that  only  in  part  of  the  debt 
due  on  the  mortgage,  1  cannot  fay  a  decree  is  neceflary 
to  bis  title.     And,  therefore,  in  the  prefent  cafe,  if  the 
accounts  and  vouchers  verifying  in  general  the  fadls  above 
ftated,  refpeSing  the  amount  and  application  of  the  per- 
fonal eftate,  and  of  the  real  eftate  already  fold,  and  the 
amount  of  the  fubfifting  debts,  are  produced,  and  Mr.  Am 
and  bis  two  fons  will  join  in  a  conveyance,  containing  a 
recital  of  the  above  ftated  fads,  in  a  general  way,  and 
enter  into  a  covenant  with  the  purcbafer,  that  the  fub« 
ftance  of  that  recital   is  true,  and  to  produce  the  ac- 
counts and  vouchers  themfelves  to  the  purcbafer,  and  hit 
heirs,  when  occafion  may  require  it,  for  the  manifeft« 
ing    his   title,    1    conceive,    the    purcbafer  may  fafely 
proceed  in  the  completion  of  the  purcbafe  without  m 
decree, 

Ibme 
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ibme  cafes^  higher  intereft  has  been  allowed, 
even  on  legacies  charged  on  real  eftate.  But 
the  Court  will  afcertain  the  rate  of  intereft, 
nvhen  it  diredts  the  railing  and  payment  of  di^ 
legacies. 


^  'n'  i     ■  ■  » 
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THAT  a  devifc  may  take  efFed,  not- 
withftanding  a  partial  error  in  the  dc- 
fcription  of  the  dcvifces,  if  they  be 
ocherwife  afcertainable. 


Though  there  were  no  perfons  to  anfwcr  the 
^bolf  o(  the  defcription  in  the  executory  devifc 
to  yi.  B.  and  C.  JV".,  becaufe  thofe  perfons  were 
noi  grandaughters  of  the  tcilator^  yet,  I  think, 
no  one  can  doubt  that  they  were  the  perfons 
meant  by  the  tcftator.  They  are  properly  de- 
fcribed  by  their  reJfeSlive  names  i  and  the  teftator 
could  not  mean  grandaughters,  when  he  had 
rtone^  but  muft  have  meant  thofe  nieces  whom 
he  mentions  by  their  names.  If  the  defcription^ 
tipon  the  whole,  leaves  no  doubt  as  to  the  per- 
fons intended  by  the  teftator,  it  feems  fufficient 
to  entitle  them  ;  for,  nihil  facit  error  nominis, 
turn  de  corpore  conjiat.  It  feems,  by  the  Civil 
Law,  a  dcvife  by  a  wrong  defcription,  if  the 
miftake  appears  fo  that  the  teftator's  intention 
can  be  known,  will  be  good ;  and  fo  a  defcrip- 
tion of  a  devife,  erroneous  in  parl^  does  not 
avoid  the  difpofuion,  if  fuch  dcvifce  is  otherwije 

afcertainable. 
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Mfcertainaih.     A  devife  by  a  grind  father  to  his 
daughter's  f on f  by  tht  mmt  6^  bis /on ,  was  held 
good^  per  Newdig.  J.  2  Sid,  149.     And  fo  was 
a  devife    to  WilUa{?9>    eldefl:   fan   of  Charles, 
though  fuch  cWeft  fon's  name  was  nai  fFillsam^ 
but  Andrew.    Vide  Fincb.  Rep.  403.     And  a  de- 
vife  to  the  mayor,  chamberlain,  and  governors 
of  the  hofpital  of  Saint  Bartbolomew,  was  good, 
though  that  was  not  their  name  of  incorporation. 
All  thefe  cafes,  (and  fome  others  that  might  be 
cited,)   feem  to  depend  on  the  perfon's  being 
afcertained  by  other  circumftances^  or  parts  of  the 
defcription,  when  th^t  part  of  the  defcr^ption 
which  does  not  apply  was  ckarly  a  mijiake^  and 
not  intended  to  de^note  or  ^nneit  to  the  perfon  of 
the  devifee  any  quality,  circumftance,  or  re-ftric- 
tion,  as  an  intended  requtfiie  to  his  taking  the 
eftate ;  and  then,  as  it  can  only  be  conlidered 
as  ao  intended  further  defcriftion  o(  the  perfon 
^afoertainable  without  it,  we  pay  fairly  deem  it 
furplufage.     It  wquld  be  ftran^e  to  conlilrue  it 
as  fubverting  .or  .vitiating  the  very  ckfcription  it 
was   rpeant  to  aid,   and  render  'Oiore  explicit. 
Now,    in  the  prefent  cafe,   as  che  word  gran- 
daughters  cannot  be  qpnQdered  .as  iacended  10 
defcribe  per/ons /o  related  to  .the  tcftator,  or  2% 
an  intended  quality,  circumfUnce,  or  ,r^fl:ri£tion 
of  defcription  requifite  to  entitle  the  devifees, 
when  the  teftator  had  no  grandaughter  at  all: 
and,  as  the  reft  of  the  dcfcriptiop,   abftraftcd 
from  that,  applies  to  and  afcertains  by  natn^, 

perfons 
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perfons  who  were  the  teftator's  nieces,  I  con- 
ceive, that  the  defcriptioii  of  grandaugbters  is 
clearly  a  miftake  for  nieces ;  and  the  perfons  in- 
tended are  afcertained.  Independent  of  iCt  by  his 
naming  the  perfons  who  were  has  nieces.  I, 
therefore,  ap^re4ietid,  that  the  dcvifc  was  good 
to  his.  nieces  named  therein,  with  the  miftaken 
addition  of  grandaughters  inftead  of  nieces,  as 
it  would  have  been  if  the  word  grandaughters 
had  been  omitted.  It  is  clear  the  tedator  could 
not  mean  grandaughters^  when  he  had  none ;  it 
feems  equally  clear,  that  he  intended  the  two 
perfons  he  has  defcribed  by  their  names. 


»■  »m 
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THAT  a  devife  to  the  heir  and  an-i 

other,  as  tenants  in  common>  will  not 

prevent  the   heir's  taking  his  moiet]^ 
by  defcent« 


Upon  recollefting  the  cafe  on  Mrs.Ffs  wHI^ 
lately  laid  before  me  by  Mr.  ff^.^  it  now  ftrikes 
me,  that  the  opinion  1  delivered  upon  it  is,  in 
one  part,  not  well-founded  ;  and,  though  I  have 
not  the  cafe,  nor  a  copy  of  it,  by  me,  my  me- 
mory fupplies  me  with  all  that  is  necefiary  to 
enable  me  to  make  what^  I  think,  the  requifite 
corredion. 

The  devife  by  Mrs.  F.  to  her  two  Tons,  if  I 
remember  right,  was  under  a  power  in  her 
marriage-fettlement.  Now,  regularly,  whoever 
takes  under  an  execution  of  a  power  contained 
in  any  conveyance  or  Jettlementy  takes  under  fueh 
conveyance  or  Jettlement  itjelf  \  and,  if  this  rule 
extended  to  the  prefent  cafe,  both  the  fona 
muft  have  taken  as  under  the  fettlement,  and 
confcquently  by  furcba/ei  in  which  cafe,  their 
heirs,  ex  parte  faterna^  would  have  been  clearly 

entitled 
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CDtitled  to  the  whole.  But  the  rule,  it  feemc, 
does  pot  hold  in  a  devife,  under  fuch  a  power, 
to  the  beir  at  law  of  the  party  executing  \t, 
\vhere  fuch  heir  would  have  taken  t\i^/ame  eftate 
hy  deji^ent  from  that  per/on  in  default  of  execu^ 
tion  of  the  power.  Vide  Hurft  v.  ne  Earl  ef 
Wincbel/ea^  i  Black.  Rep.  187.  For  there>  ac* 
cording  to  the  common  rule  in  refpeft  to  de« 
vifes  to  an  heir  at  law,  fuch  heir  (hall  be  in  by 
dcfcent,  and  not  by  purchafe. 

This  confiden^tion  only  affe6ls  the  moiety  of 
the  elded  fon  1  fpr,  as  to  that  devifed  to  the 
youngeft,  he  could  not  take  it  otherwife  than  by 
furcha/e^  as  he  was  not  heir  of  the  teftajtrix ;  and, 
as  he  took  by  purchafe,  his  fharc  of  courfe  dcK 
fcended,  either  immediately  from  himfelf,  or  me^ 
diately  through  his  brother,  (if  his  brother  fuih 
vivcd  him,)  to  his  heir  ex  parte  paterna:  And» 
therefore,  I  think  it  clear,  that  the  heir  of  the 
fon,  on  the  part  of  Mr.  F.  their  father^  is  en^ 
titled  to  this;  nnoiety.  But,  as  to  the  other 
moiety  devifed  to  the  eldcft  fon,  it  remains  to  be 
inc^uired.  How  the  lands  were  limited/ by  the 
feulemcnt,  in  default  of  appointment  by  Mrs.  F^i 
\yhtchj  I  believe,  did  pot  appear  by  the  cafe 
ftatcd.  If  they  were  not  limited  to  her  in  fea, 
fo  that  her  elded  fon  would  not  have  taken  if 
there  had  been  no  will,  then,  I  conceive,  he 
cook  as  under  the  fettlement,  by  virtue  of  the 
execution  of  the  power  contained  therein;  for 
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he  could  no*t,  in  that  cafr,  take  by  defcent; 
and  then,  as  he  took  by  parcbq/e,  his  motccy  al(b 
defcended  to  his  heir  ^x  parte  pafema ;  and  then 
the  title  to  the  wbcle  will  ftand  as  fuppofed  in 
my  fornner  opinion.  But  if  the  lands  were,  by 
ibe  /eitlementf  limited  to  Mrs.  F.  in  fee,  in  de- 
fault  of  appointment;  fo  that  her  eldcft  Ton 
w^ulJ  have  taken  as  beir,  if  (he  had  not  executed 
her  powerj  then,  I  conceive,  undei:  the  authority 
of  the  cafe  above  cited,  he  cook  by  defcent,  and 
not  by  the  wills  unlefs  a  devife  to  an  beir  at  law, 
and  anotber  as  tenants  in  common,  prevents  the  de* 
'/cent  as  to  the  moiety  devifed  to  fuch  heir>  and 
makes  him  take  by  purchafe  under  the  wilL 

Now,  I  believe,  in  my  former  opinion,  I  fup- 
pofed this  crrcumftance  of  the  tenancy  in  common 
to  be  anobftacle  to  his  taking  iy  dtfcent,  and  that, 
to  do  fo,  he  muft  have  taken  Jolely  as  bis  motber 
beld  it*     But  this  latter  propofition  is  certainly 
wrong;  for,  fuppofe  a  teftator  devifes  a  moiety, 
or  any  other  undivided  fhare  of  his  real  eftate  to  a 
'ftranger,  making  no  difpofition  at  all  of  the  re- 
maining undivided  (hare,  fuch  remaining  fhare 
liirill  of  courfe  defcend  to  his  heir  at  law,  and  he 
muft  hold  it  in  common  with  the  devifee  of  the 
'iindivided  Ihare  devifed.     It  is  clear,  therefore, 
that  an  heir  may  take  by  dejcent,  as  tenant  in 
iommon  with  a  devifee,  an  undivided  part  of  the 
eftate,  which  his  anceftor  was  Joleh/  Jeized  of\ 
jmd  it  appears  to  me  to  be  immaterial,  whether 
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the  (hare  he  fo  takes  is  ixprtfsly  devi/td  /#  bim^ 
or  l^fc  unnoticed  by  the  will  i  Jot,  if  expreisly 
.deyi&d)  he  cakes  it  in  common^  dud,  if  not  no« 
ticed»  he  takes  it  in  the  Jame  mojtner^  and  a  de- 
vife  to.two  or  n)ore  as  tenants  in  common^  \%  in 
effeft  a  dcvife  of  one  undivided  pare  to  one,  and 
of  another  undivided  part  to  the  other ;  fo  that 
under  fuch  a  devife  to  an  heir  and  another,  as 

I 

tenants  in  common^  the  heir  takes  as  if  one  undi* 
divided  moiety  were  devifed  to  the  other^  and  the 
refidue  to  himfelf  i  that  is,  in  the  fanne  manner 
as  if  no  difpoQtion  at  all  of  fuch  refidue  kad 
been  expreflcd  in  the  will;  in  which  cafe  be 
would  have  taken  by  defcent;  and  therefore^ 
the  fame  eftate  being  devifed  to  him  in  fuch  re- 
fidue as  he  would  have  taken  by  defcent^  I 
think,  the  general  rule,  refpefting  devifea  to  an 
faeir^  extends  to  it. 

It  has  indeed. been  held,  that  a  devife  to  the 
heir  and  another,  makes  the  heir  a  purchafer; 
but  that  feems  to  be  on  ^count  of  the  joint 
tjtnancy  and  benefit  oi Jurvivorjbip  to  the  ftranger. 
And  it  appears  J  that  under  a  devife  to  two  co-- 
jbeirt,  they  take  as  joint-tenants  by  the  will,  and 
not  by  de/ienti  and  fo  in  a  devife  to  them  in 
common,  they  take  as  tenants  in  common,,  and  not 
by  defcent.  But,  it  is  evident,  under  either  of 
thefe  tenuresj  they  take  every  fart  of  the  land 
dtviftd  in  a  different  manner  than  by  defcent ; 
yvhereasy  in  the  cafe  of  a  devife  to  the  heir  and 

It  %  another. 
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another^  as  tenants  in  common^  the  heir  (eems  to 
iske  the '  pari"  dIpoifeJ  to  bim^  juft  in  the  fame 
maoiier  as  if- i^*  had  been  left  to  dejcend  to  him'. 
i  •  therefore^-  *  t»poh  thils  '  confideratipn  of  'the 
pointy  am  of  opinion,  thar  the  devife  being  to 
the  two  fons^  as  tenants  in  common^  was  no 
obftacle  to  the  eldeft  taking  his  moiety  by  de- 
fiittt  I  and  Confeqaently,  that  if  the  lands  were 
fettled  on  his  mother  in  fee^  fo  as  to  defcend 
from  her  to  him,  in  default  of  appointment,  he 
took  his  'moiety  by  dtfcent,  and  not  by  the  will 
or  Settlement ;  artd,  in  that  cafe,  hts  heir  ex 
fmti  mattrna  will  be  entitled  to  his  faid 
moiety;  ' 


/  • » 


*  %  * 
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T H AT  a  fee-fimple  will  pafs  under 
the  foliawing  devife^  though  there  be 
no  words  of  limitation  of  the  inherit* 
ance. 


A.^  by  will,  fays,  **  I  give  to  my  nephew  jB., 
^'  Ton  of  C,  all  my  mefluage  or  tenement 
*'  in  Dm  to  him  and  his  heiri  for  ever  1 
^*  but  if  the  faid  B.  (hould  happen  to  die 
^'  without  heirs,  then  my  will  is,  that  the  , 
'^  mefluage  fhall  return  to  my  legatees  then 
*'  living,  to  be  divided  by  equal  (hares  . 
"  amongft  them." 


Thb  firft  limitation  /^B.,  and  bis  heirs  for  ever^ 
would  clearly  have  given  him  the  fee-^mph,  had 
the  devife  refted  there  1  but  the  fubfequent  limit- 
ation over,  on  his  dying  vntbout  belrs^  being  to 
perfons  who  ntiuft  fall  within  the  line  of  collateral 
beirs,  and  while  any  of  them  ekifted,  the  devifee  B. 
could  not  die  wi/bous  heirs,  I  cc^notiVe  manifeft» 
that  by  heirs^  in  the  firft  devife,  the  teftator 
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divided  I  which  authority  fecms  to  apply  to  the 
prefcnt  cafe. 


is  true,  there  were  two  preceding  exfrefs 
tfiates  for  iife,  in  that  cafe,  which  afforded  an 
inference^  that  where  there  was  no  exprefs  limita- 
tioHj  a  greater  eftate  was  intended  i  and  here  the 
dife^ion^  that  the  eftate  fhould  return,  that  is, 
revert,  may  poflibly,  to  effeduate  the  apparent 
intent^  be  conftrued  as  tantamount  to  a  devife 
cf'  the  r ever/ton,  which,  I  conceive,  would  have 
cal'ried  the  whole  fee.  For  this  reafon,  and  upon 
the  authority  of  the  cafe  I  have  cited,  I  rather 
ehoofe  to  incline  to  the  opinion,  that  the  faid 
grandchildren  living  at  the  death  of  B.  may  be 
conftrued  to  be  entitled  to  the  fee  equally,  as 
tenants  in  common. 


K4  THAT 


i 


1^6  Cases  ^ir^  Opinions. 


THAT  a  fcc-fimplc  will  pafs  by  ^oaw 
ftruAion  under  the  following  will :  , 

jllB.y  by  will,  fays,  "  And  for  my  eftate,  which 
**  God  hath  endowed  me  with,  I  give  and 
**  difpofe  thereof  in  manner  following  : 
**  I  give,  devife,  and  bequeath  my  houfe 
'  n  and  premifes  at  C  unto  my  fifter  D., 
**  for  atid  during  the  term  of  her  natural 
"  life  only;  and  from  and  after  her  dc- 
•'  ceafe,  I  give,  devife,  and  bequeath  the 
•  "  fame,  and  every  part  thereof,  unto  M.  E.i 
^*  but  ih  cafe  the  faid  M.  E.  fliould  die 
"  before  my  faid  fifter,  then  I  give,  devife, 
"  and  bequeath  the  fame,  and  every  part 
*'  thereof,  unto  his  eldeft  daughter  K,  and 
**  her  heirs  and  affigns  for  ever."  And, 
after  giving  feveral  pecuniary  legacies,  (he 
fays,  "  The  refidue  and  remainder  of  my 
'^  eftate,  real  and  perfonal,.  of  what  nature 
*'  or  kind  foever,  I  give,  devife,  and  be- 
queath to  my  faid  fifter  D/* 


cc 


Mrs.  D.,  who  was  heir  at  law  of  the  teftatrix, 
diedj  leaving  Mr.  E.  living. 


The 
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Thi  cffcdt  of.  the  dcvifc  in  queftion,  for  want 
of  words  limiting  the  inheritance,  muft  depend 
entirely  on  CQnftnidion,  1  founded  on   the  ap-   * 
parent   intent  of  the  teftatrix^  to   be  collected 
from    other  expreflii^ns   or  difpoficions   in  the 
will,  to  pafs  the  fee  to  the  devifee^  and  con^ 
fcq^iently  the  cafe  will  not  admit  of  any  decifive 
anfwer.      But,  I   incline  to   the  opinion,   that 
Mr.  E.  took  the  fee  under  the  devifc  in  quef. 
tioQs    for  which  opinion  there  appears  to  me 
to  be  four  concurrent  grounds,  on  the  face  of 
the  will   itfelf:    ift.  The  introdudory  claufe, - 
expreiling  a  difpofition  of  all  the  eftate  which 
the  teftatrix  was  endowed  with,  and  therefore    ' 
leading  to  fuch  a  coaftru&ion  of  the  following 
particular  devifes  as  ibould  anfwer  that  intent. 
2dly,    The   limitation   to  the  devifee  for  life, 
who  was  heir  at  law,  being  exprefsly  to  her  for 
life  ONLY,    which  amounted   to  a   negative  on 
her  taking  .more>  and  fhews>  at  the -fame  time^ 
that  the  teftatrix  knew  how  to  limit  an  eftate 
for  life^  and  exprefsly   confined  the  devife  to     * 
fuch  limits,  where  (he  intended  no  more.     3d]y, 
The  devife  over  to  Mr.  £.'s  daughter  in  fee,  in    * 
the  event  of  bis  dying,  in  the  lifetime  of  the    - 

fitter. 
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THAT  a  devifc  to  a  pc^fbn,  "  and  to 
"  and  for  her  folo  ufe  and  benefit/* 
gives  a  fee-fimple*     ^ 


This,  like  moft  other  cafes  depending  on  mere 
iottfttuHiGnj  feems  to  admit  of  different  opinions. 
The  gehl^ral  rule  is,  that  an  indefinite  limitation, 
eveh  in  a  will,  gives  only  an  eftate/?r  /i/Jf,  with- 
out other  exprellions,  or  concomitant  circum- 
fta)ices  exprefling  or  clearly  denoting  the  intent 
to  give  a  greater  intereft.     And  therefore,  had 
th^  cafe  reded 'merely  upon  the  words,  unto  mf 
dear  'cvife  A.  B.,  then,  as  the  dcfcription  of  the 
eftate  is,^  by  particular  words,  applicable  merely 
to  the /uije£l,  and  not  to  the  teftatbr's  intereft  or 
ejiaie  therein^  I  fhould  have  been  of  opinion,  thac 
thi  d6vi(e  in  the  codicil  would  have  given  his 
wife  no  more  than  an  eftate  for  lifes  as  in  the 
cafe   of  Right  v.  Sidehotham^  Doug.  Rep.   7S9'> 
and  other  cafes  there  cited,     fiut  the  additional 
words-,  and  for  her  /ole  ufe  and  benefit^  raife  the 
queftion,  and  rather  feem   to  alter  the  cafe  in 
her  favour  \  becaufe  thofe  words,  I  think,  may 
«  •  be 
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be  taken  to  ioiport  a.difpofitlon  of  the  whole  be* 
'nefitoixht  lands  to  beri  the  word  Jole  confiniikg 
the  benefit  thereof  to  her  alon^e^  and,  confe- 
quently,  excluding*  every  body  elfe  from  any 
fhare  In  the  bepefic  of  thofe  lands. 

It  may  be  objefted  indeed,  that  a  devife  to 
One  implies  for  his  ufe  and  benefit y  where  no  other 
ufe  is  expreflfed  thereof;  and,  confcquently,  that 
thd  latter  words  do  hot  giy€  any  greater  cftatc 

than  is  contained*  in  the  former.     And  fo  far  is 

* 

\ruc,  that  a  devife  to  one  is  of  courfe  for  his  ufe 
and  benefit^  where  no  other  end  or  truft  is  ex- 
preflfed; but  then  no  u/e  or  benefit  can  be  Jo  im* 
plied  to  fuch  devifee,  any  further  than  to  the 
extent  of  the  ejlate  faffing  by  the  words  of  the  der 
vi/e^  and,  confcquently,  only  for  life,  where  the 
words  themfclves  do  not  exprefs  or  import  any- 
greater  eftate.      But  here,  the  devijed  benefit  \% 
not  ^uje  or  benefit  implied  in  or  pajfing  merely  by 
the  limitation  of  the  lands,  but  is  exprefsly  limited 
by  ^Jeparate  declaration  of  fuch  intended  benefit^ 
and  of  the  intent  of  the  devife  for  that  purpofe^ 
and  in  fuch  terms  as  feem  to  amount  to  an  ex-^ 
prefs  gift  of  the  lands  for  the  only  ben^t  of  th^ 
widow.    The  devife,  for  her  fole  benefit^  implies 
fuch  an  intent  in  that  dievife  of  the  lands^  to 
correfpond  with  and  anfwer  this  expre/s  excliifivi 
henefit  fo  declared  for  her. 

A  devife 
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fifter,    which  is  ^n   exprefs  difpoficion  of  the 
whole  fee ^    after  the  dcccafc   of  the   teftatrix's 
fifter^  if  Mr.£.  died  in  fuch  filler's  lifetime  i 
and  being,  at  the  fame  time,  an  alternative  or 
fubftitutionary  devife,  for  and  in  the  place  of 
that  which  preceded,  may  be  confidered  as  the 
rule  for  afcertaining  the  conllrudive  limits  of 
that  in  place  of  which  it  was  to  take  effed. 
Befides,  that  if  the  tcfl:iv^«  be  confidered  as  not 
intending  more  than  an  eftate  for  life  to  Mr.  £., 
it  would  have  been  /jsn/vtf/m^/  whether  he  died 
in  the  lifetime  of  her  fitter  or  not.     4thly,  The 
refidue  ol  the  real  znd  perfonal  eftate  is  given 
to  the  fitter,  the  firtt  devijee  for  life ^  which,  if 
Mr*£*  were  not  to  have  taken  the  fee,  in  the 
event  of  his  furviving  the  teftatrix's  fitter,  would 
have  been  inconfiftent  with   the  firtt  devife  to 
her  for  life  only  ;  becaofe,  under  fuch  a  con- 
ftruftion,  the  remainder  or  reverfion  being  un« 
diippfed  of,  in  that  event,  would  have  fallen 
into  the  faid  refiduary  devife,  and  have  given 
her  the  inheritance.     Upon  the  grounds  I  have 
noticed,  it  feems  clear  to  me,  that  the  tettatrix 
intended  to  difpofe  of  her  whole  eftate  s  that  her 
fitter  (heir  at  law  and  refiduary  devifee)  (hould 
have  no  more  than  an  eftate  for  life  in  it;  that 
Mr.  ^.  ihould  have  it  after  her  deceafe;    but 
if  )ie  fhould  no.t  live  till  it  fell  into  pofifefiion, 
then  his  daughter  fiiould  have  it  in  fee.    Now, 
as  it  is  not  given  to  his  daughter  at  alt,  but  in 
the  event  of  Mr«£/s  not  living  to  enjoy  it, 

we 
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wc  cannot  rcafonably  fuppofc  a  Icfs  eftatc  was 
intended  for  him  than  for  his  daughter,  who  was 
ft  mere  fubftitute  in  his  loom,  nor  make  fuch  m 
€onftru6tion  of  the  devife  to  him,  as  would  not 
only  leave  an  inteftacy  in  a  very  probable  event, 
vir.  That  which  has  happened,  contrary  to  the 
tuY^Tth  mttnt  oi  9L  totak  dt/pofition^  but  give  the 
teftatrix's  fitter  the  fee  in  that  event,  contrary  to 
the  exprefs  reftridlion  of  her  taking  for  life  only. 
The  devife  feems  in  efFeft  to  be  a  difpofition, 
after  the  deceafe  of  the  fitter,  to  Mr.  £.  i  and  if 
he  fhould  not  be  living,  then  to  his  daughter  in 
Jef.      Here   the  exprefs  meafure  of  the  latter 
feems  a  fair  rule  for  the  conftruftive  extent  of  the 
former  limitation.     It  therefore  appears  to  me, 
that  Mr.  E.  took  the  eftate  in  fee,  in  the  event 
that  ha^  happened,  and  may  make  a  title  ac- 
cordingly.    But  I  cannot  fay  that  fuch  title  will 
be  clear  of  difpute,  as  fcarce  any  title  depending 
on   conJiruUion   can  be   faid   to   be,    though,   I 
think,  any  attempt  to  impeach  it  would  be  un« 
fuccefsful.     The  concurrence  of  the  heir  at  law 
of  the  tettatrix's  fitter,  in  the  furrender,  would 
prevent  all   qpettion  about  it|  and  confidering 
the   ftrength   of  the  cafe  on   Mr.  £.'s   fide,    I 
fiiould  think  it  might  be  obtained  on  very  in- 
confiderable  terms* 


MMMT 
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%tff  and  HUU  %  Burr.  i8Si.,  the  words  execow 
tori  tnd  tdmlniftrttors.  In  the  limitation  of  real 
tftttfi  were  held  plainly  to  ihcw^  that  the  tcflb^ 
Mr  meant  the  eftaie  to  go  to 
fhoo^  he  had  ufed  impfoper  tcnns;  and, 
Ami  pr%«dpfe«  it  waa  fad,  eaeiatei  aicsc 

fain,  in  m  wil3;  vide  3  Jbrr,  iSBj. 

cfoBe  in  ^fftm,  o  au  uk  scfisoor  s 
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iTHAT  thewordsi  ^^  Ufiamentary  efiati^^ 
coupled  with  other  circumftanceSi  maf 
pafs  the  fee-fimplci 

A*i  by  will^  after  exprefling  Ian  intention  to  dif* 
pofe  of  all  his  wordly  eftate^  and  giving  a 
ihilling  to  his  heir  at  laWj  and  dire&ing  the 
payment  of  his  debts^  legacies^  and  funeral 
cxpencesj  fays:  ''  And  as  to,  for,  and 
*^  concerning  all  the  reft,  refidue,  and  re** 
**  mainder  of  my  goods,  chattels,  book« 
^^  debts,  fecurities  for  monies,  perfonat  and 
^'  ttjiamtntary  tfiatt  whatever  and  where- 
^^  foever,  and  of  what  nature,  kind,  or 
^'  quality  foever,  not  hereinbefoi'e  by  nie 
^'  given  and  difpofed  of,  t  give,  devifci 
^'  and  be()ueatii  the  fame,  and  all  and  every 
^<  pare  thereof,  unto  my  fon  J?«,  his  heirs 
**  and  adBgbs  for  ever*/* 

«  Viii  a  fimilar  cafe,  SnAth  v.  C^  H.  Black.  Ripi 
Vd,  z.  p.  444« 
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This  appears  to  mc  a  difputablc  cafe.  The 
words,  tejlamentary  eftate^  fccm  moft  properly 
applicable  to  perfonal  froptrty^  the  original  fub*- 
J  eft  of  what  is  properly  called  a  t  eft  amenta  to 
which  an  executor'  is  effential  in  the  drift  fenfe 
of  the  word  in  the  civil  law,  and  its  following 
"the.  words  enumerating  fcveral  fpecies  of  per- 
fonal  cftate,  and  hcing  coupled  with  the  word 

^—  1  9     9 

.perjonal^  may  be  urged  as  an  argument  in  favour 

*of  fuch  a  conllrudlion,  infomuch  th^t  had  the 

conftrudlion  retted   merely  .  on   thofc  words,    I 

fiibuld  have,  inclined  rather  to  think,  that  they 

did  not  extend  to  real  cftatcs.     But  a  teftator 

*  is  not  tied  up  tb  ftriftnefs  of  cxpreflibni  or  pro- 
"priety  of  /words  j  and  the  words  teftamentary 
'  ijidte^  thbugh  mpft.  properly  applicable  to  pcr- 

fonals,   are  not,    I   conceive,   confined  to  that 

_fenfc,  butjnajr  mean  whatever  cftate  is  fubjeft 

to,  or   can  be  difpofed  of  by,  his  teftament* 

•  No#r  the  il9^e  of  wills  exprefsly iubjeSs  llnds 
to  difpofition  by  laft  will  or  tefttmenti-  ixA^ 
therefore,  in  the  large  Jenje  of  the  words,  tefta^ 
mentary  efiate^    they   feem   applicable  to    lands ^ 

,/)i,ad  here  the  introdu^pry  words,  expreffing  a 

difpofition 
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diTpofition  of  all  the  ieftator*s  wordly  eftate^  aWd* 
his^hring  a  (hUling  exprefsly  to  th^  ^p^r/pn  who 
wss  bis  heir  at  V^zej,  and  ^limiting'  hi^  rcGduarv 
property,  Tofc^e^   to  the  paymcDC  of  bis  debts, 
kgades^  and  funeral  expenceSy  by  words  adapted 
Co  lands,  and  to  a  lisnit/ition  of  ibe  inberitance* 
I  thinks  manifeft  the  teftacor's  intention,  to  give 
hini  all  bis  refidwary  property^  and,  confequently,' 
that  he  meant,  by  the  words,  teftamentary  ejiate^ 
to  incltide  bis  lands^  and  every  thing  elfe  that 
was  fubjeft  to  teftamentary  difpojition.     The  ex- 
tenfive  additional  words,  wbat/oever  and  wbere^ 
foever^  and  of  what  nature ,  kind,  or  quality  foever^ 
corroborate  this  conftru&ion  ;  and,  in  any  other 
fcnfe,  the  coupling  the  word  teflamentary  with 
perfonal,  would  be  nugatory.     It  is  true,  that 
in  an  indefinite  devife  of  lands  to  one  without 
words  of  limitation,    fuch  introduAory  claufe, 
and  difinheriting  legacy  to  the  heir,  as  in  the 
prcfent  cafe,- have  been  held  infufficient  to  en- 
title the  devifce  to  the  inheritance.     Vide  Rigbt 
V-  Sidebatbaniy   Dcug.  Rep.  759.,  and  the  cales 
there  cited.     But  that  was  for  want  of  words 
Sufficient  to   carry  it.      But  here,  if  the  words, 
teflamentary  ejiate^  are  applied  to  real  eflates^  they 
are  fufiicient  to  carry  the  lands  in  queftion,  and 
there  are  proper  words  of  limitation  extending 
to  the  inheritance,   in   fupport  of  fuch  a  con- 
ftruftion ;  and  though,  as  the  perfonal  eflat^  is 
exprefsly  included  in  xkt^Jame  words  of  limitatipn^ 

t  3  the 
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the  argMmcnt  of  intentj  from  thofe  words,  mcrii^ 
very  little  ftrefs;  yet>  I  think,  the  other  circum^ 
itances  I  have  noticed,  fufiiciently  indicate  the 
iejiatofs  meaning  to  pafs  every  eftate^  of  wbat-^ 
iver  qualify,  that  was  fubjefb  to  his  power  of 
tejiamentary  di/pofifion ',  and,  therefore,  I  rathes 
incline  to  the  opinion,  that  the  lands  in  qiieftioo 
pafled  to  the  fon  B.  in  fee,  by  the  abpve  fta^d 
wilL 


^SSSSSSSSSSSSSSSSBSmSmSSSSS^. 


THAT 
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'    -  ..  .  V 

THAT  the  vroT^iUgaxiis,  from  thp  app 
parent  intention  of  th«  teftacor^  i&  ap- 
plicable to  real  eftatea»  and  pafles  the 
fee*. 


^timtmmmmt^mm^mmt^^ 


The  only  difficulty  in  the  prefent  cafe  arifea 
from  the  teftator's  ufe  of  the  word  legacies^  in 
the  difpofitions  to  his  wife  now  in  queftion ;  be- 
caufc  that  word  does  not  technically^  or  in  legal 
propriety,  apply  to  devifes  of  real  eftate.  But» 
I  apprehend,  that  it  cannot,  at  this  day,  be  fe* 
rioufly  contended,  that  a  teftatpr  is  tied  down 
to  the  ufe  of  tcchnicalor  legal  propriety  of  ex- 
preflion  $  but  that  it  is  in  general  fufiicient, 
that  the  intended  application  of  the  words  is 
manifefty  although  fuch  his  application  may  de- 
'  viate  from  leg^  ftri£inefsf  and,  confequently^ 
that  if,  in  the  prefent  cafe,  it  plainl]&  appears^ 
that  the  teilator  referred  or  applied  ihe  word 
hgaciis  to  the  preceding  devifes  of  the  freehold 


*  Vidi  the  jcafe  of  Hmriaat  f.  M^,  5  Tirmlbp.  716. 
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and  copyhold  eftates  given  to  his  children,  the 
ulterior  devife  to  his  wife  will  extend  to  them. 
Nowj  the  word  legacies  could  not  well  refer  to 
the  gifts  of  ■  /.  to  each  of  his  two  children, 
becaufe  thefe  were  exprefsly  givei|  to  thofe 
children  when  of  age,  and. nnight  have  been  re- 
ceived and  fpent  by  them  long  before.  But  the 
freehold  and  copyhold  eftates  being  firft  given 
to  the  wife  in  the  general  devife  ta  her  for  her 
life,  and,  after  her  deceafe,  then  to  the  children 
refpedtively,  appear  to  be  the  natural  fubje£ts 
of  an  alternative  difpofition,  direded  to  take 
effef):  in  the  event  of  their  deaths,  before  the 

deceafe  of  the  wife,  that  being  an  event  which 
was  the  alternative  of  the  furviving  her,  when 
the  eftates  (Jeviftd  to  the  children  were  to  take 
cffe£t  in  po0t:0ion  ;  and,  confequently,  the  dif- 
.portions  direded  upon  it,  feems  io  be  a  fub- 
fiitutionary  difpofition  to  that  intended  for  the 
children  in  fuch   alternative  event.    After  the 
deceafe  of  the  wife,  the  children  were  to  take* 
but  if  they  were  not  then  living  to  take,  tHc 
legacies  (fo  ft y led)  were  to  return  to  her.     The 
very  word  r^/«r»  exprefles  the  reftoration  of  what 
ivas  before  given  her  by  the  preceding  general 
devife,  and  what  was  only  to  be  taken  out  of 
it  at  her  death,  if  the  children  were  then  living 
to  take  It.     This  was  the  fituation  of  the  freehold 
and  copyhold  eftates  in  queftion.    Such,  there- 
fore, evidently^  appears  to  pdc  tp  have  been  the 
application  of  the  word  legacies  intended  by  the 

8  teftator  i 
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teftator ;  and  the  explanation  of  that  word  niuft, 
I  conceive,  be  governed  by  fuch  apparent  in- 
tention of  the  teftator,  as  was  held  in  the  cafe 
of  Hcpe  V.  Taylor^  i  Burr.  268.  There  is,  in 
chat  cafe,  an  introduAory  chuff,  eicpfefling  a 
conf)plete  difpoGtion  of  all  the  teftator^s  wordly 
eftate ;  and  here  alfo  is  no  nnore  .than  an  eftace 
for  life,  devifed  to  J.  in  thq  lands  m  queftion  i 
and  the  words  in  the  ulcerior  devife  to  the  wi- 
dow^ for  her  tQ  difpofe  df  freely  ^s  jhe  may  think 
fty  are  moft  properly  applicable  to  perorianenc 
fubjeds,  as  lands,  and  in  giving  thfe  abfolute 
difpofition  thereof,  clea.rly  import  the  fuperin- 
dudion  of  the  fee  to  her,  in  the  event  men- 
•€4oned,  in  addition  to  the  eftates  for  life,  to 
which  (he  was  reftrained  in  the  alternative  of 
ibac  event.  Upon  the  whole,  without  entering 
iiirther  intp  the  particular  circufnftjinces  of  the 
prefent  cafe,  I  cannot,  upon  the  authority  f 
have  cited,  help  confidering  the  widow  as  be- 
coming  entitled,  in  the  event  that  has  happened, 
of  her  furviving  ^.  to  the  freet}old  and  copyhold 
eftates  intended  for  him,  if  he  had  furvived  her, 
according  to  the  fair  conftrudtion  of  the  will 
above  ftat:d. 


THAT 
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THAT  the  truftccs  take  a  fee,  from 
the  nature  of  the  trufts^  chough  there 
be  no  words  limiting  the  inheritance; 
that  the  Hrft  ceftuique  truft  takes  for 
life,  with  rennainder  in  contingenqr, 
with  double.  afpeA;  and  that,  upon 
the  failure  of  contingent  limitations  of 

'  the  abfolute  property  in  leafeholdsj  and 
refiduary  perfonal  eftate  to  perfons  at* 
taining  twenty-one  years,  after  a  life  m 
being,  fubftitutionary  limitatitons  over 
arc  good,  where  the  words,  "  ^ing 
**  witbout  ijjue^*  mean  dying  withoot 
ilTue  living  at  the  deceafc  of  (be  tcftaikt 
fprlifc, 


t 
Thb   property  which  is  the  fubjed  of  tjie 

prefect  inquiry  is  diftingui(hable  into  thre^ 
kinds,  name)y,  Und&  of  inheritance,  (in^which  I 
include  the  cofyhald)i  leqfebold  lands  %  and  the 
monies  to  arife  from  the  refiduary  perfonal 
eftatt.  The  lands  of  inheritance  are  devifed  to 
two  trufteesj  and  the  furvivor  of  them^  upon 

lo  <:ertain 
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(frUia  trufl:$;  which  crufts^  as  they  extend  ta 
she  inheritance,  and  cannot  be  performed  with-r 
put  coniidering  (h^  inheritance  as  vefted  in  the 
frufteesj  I  conceiy^j  that  the  inheritance  paire4 
to  the  trufte^s,  notwithftanding  the  cmijfion  cf 
words  of  limitation  fo  their  beirsy  x)r  to  the  heirs 
pf  the  fprviyor^  if  there  be  nothing  in  the  will 
to  prohibit  fqch  a  conftru£tion«  Now  there  is 
liothing  of  this  tendency^  th^t  |  difcover,  in 
fhe  wil],  unlefs  the  diredion  for  the  fgpplying 
(be  place  of  a  deceafed  truftee^  from  time  to 
f'mc,  by  a  nomination  of,  and  aflignment  of  the 
fftates  to^  a  ntvf  one,  in  conjundtion  with  the 
:furviving  trgftee^  to  the  end  that  the  truft  may 
not  go  or  defcend  to  an  execiitor  Of  adminiftra- 
tori  can  be '  confidered  as  importing  fomething 
pf  this  .kind.  But,  to  me,  it  does  not  appear  to 
hav^  any  fuch  import  i  for  this  very  diredion 
fuppofes,  nay  requires,  that  the  fegal  eftate  (hould 
always  be  vefted  in  the  furviving  truftee  for  the 
time  being,  and  by  him  be  afligned,  fo  as  to 
become  vefted  in  himfelf  and  the  new  truftee, 
which  would  be  impoflible,  if  the  firft  devife  to 
•he  tniftees  be  takeq  to  pafs  no  more  than  an 
eftate  for  their  lives,  and  the  life  of  the  furvivori 
in  which  cafe,  after  the  deceafe  of  one^  the  other 
could  aifign  to  a  i)ew  truftee  no  (nore  than  an 
eftate  for  his  (the  old  truftee's)  pwn  life ;  and, 
vpon  bis  deceafe,  the  eftate  would  determine, 
and  the  truftee  furviving  hirn  woifld  be  incapable 
of  fulfilling  the  direction  of  the  willi  by  having 

DO 
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no  cftate  remaining  in  him  to  affign  to  any  new 
truftee  j  and  fo  far  from  the  trufts  not  defcchd- 
ing  or  going  to  an  executor^  it  would,  after  the 
death  of  the  furvivor  of  the  two  truftces  named 
in  the  will,  defcend  or  go  to  the  heir  at  law; 
and  the  executors  or  adminiftr^tors  of  the  tefta* 
tor  himfelf.  I  fee  no  other  intention  exprefled 
in  this  claufe,  than  what  is  imported  in  ever^ 
claufe,  which  direds  a  fubftitutio)i  of  new  truftees 
in  the  rooqi  of  thofe  deceafed  ;  the  intention  of 
which  clearly  is  to  keep  the  tritfi  always  in  the 
hands  of  proper  perfons,  to  be  approved  of  by 
the  parties  intcrefted,  and  prevent  its  devolving 
on  fieirs,  executors,  or  adminiftrators.  This  end 
is  implied  in  every  provifo  or  dirc6lion  for  keep- 
ing up  the  number  of  truftees,  and  no  mOrc  is 
exprefled  in  the  prcfent  claufe ;  for  it  docs  not 
fay,  to  the  end  that  the  eftates^  or  the  legal  eftate^ 
in  the  premifes,  may  not  go  or  defcend,  but 
that  the  fame  truji  may  not  go  or  defcend,  fc?f. 
The  end  is,  to  prevent  the  tnift  from  coming  to 
an  executor  or  adminiflrator.  The  means  pre- 
fcribed  for  the  attainment  of  this  end  are,  thlit 
the  furviving  truftee,  from  time  to  time,  as  often 
^s  the  prcfent  or  2ir)y /ucceeding  trxiOxcs  fliall  be 
reduced  by  death  to  one,  ftiall  affign,  or  caufe 
to  be  afligne'd,  the  eftates,  and  all  his  efiaie, 
term^  and  inter eji  therein,  fffr.  to  one  or  more 
new  truftee  or  truftces,  fcfr.  in  fuch  manner  as 
that  the  legal  inter  ejl  thereof  may  be  rev  eft ed  ia 
fpch  furvivor,   and  the  perfori  cr  perfons  who 

ftiall 
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•fliall  be  fo  nominated,  ^c.  Now,  if  the  firft 
.truftecs  did  not  take  the  whole  legal  cftate  and 
untjereft^  any  fucceeding  truftee,  furviving  them, 

would>  after  .their  deceafe,  have  no  legal  eftau  or 

inUrtft  in  bim,  to  affign,  or  caufe  to  be  affigned, 
jiy^,  in  fuch  manner  as  that  fuch' legal  intereji 
•might  be  revefted  in  fuch  furvivor,  i^c.  There. 
.f<xr^  as  the  cxprefs  end  of  this  claufc  is  not 

inconfiftent  with  the  trultees  taking  the  whole 
»Jegal  eftate,  and  the  means  prcfcribcd  by  tlic 

fame  claufe,  forefFefting  that  end,  require,  that 

the  whole  legal  eftate  fliould  pafs  to  the  trufteei, 
.Ian)  fo  far  from  confidering  it  as  tending,  in 
.  sfoy  degree,  to  prevent  the  conftrgdion  of  their 

taking  the  whole  legal  eftate,  that  I  cannot  help 
.thinking  it  an  additional  ground  for  fu&h  coq* 

ftruflion. 

Under  this  view  of  the  cafe,  the  whole  legal 
eftate  is  in  the  truftees,  and  the  feveral  other 
limitations  give  mere  truft  or  equitable  intercfts 
to  the  refpedlivc  objefts  of  them.  The  firft  truft 
of  the  freehold^  copyhold,  and  leafehold  lands, 

.  is  to  permit  and  fuffer  the  teftator^s  daughter 
4*  B.  to  take  the  rents  and  profits  for  her  ovS^a 
ufc  and  benefit,  for  her  life  i  and  after  her  de- 
ceafe,  the  truft  is  to  permit  the  ifTue  of  her  body, 
both  male  and  female^  and  their  heirs,  to  take 
the  repts  and  profits  for  their  ufe  and  benefit,  in 
equal  Jhares,    as  tenants  in  common.     Now  this 

'  clearly  is  in  the  nature  of  a  contingent  remainder 

to 
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to  fuch  ifluc^  aod  caonot  operate  as  words  df 
limitathn  creating  an  cftate  tail  in  the  ahceftoi* 
A.  B.  i  for  though  fhe  took  a  preceding  eftate 
for  her  ]ife»  yet  is  hot  this  within  the  rule  laid 
down  in  Sbelly*%  cafe ;  becaufe,  in  the  firft  place» 
this  does  not  arife  upon  the  Irmitation  of  a  legal 
but  of  a  oiere  iruft  eftate  :  xdly.  The  limitation 
is  not  by  the  word  heirs  of  her  body,  but  iffke  of 
iier  body ;  which  word  ijfue  is  not  fo  fettled  a. 
word  of  limitation^  as  the  word  beirs  of  the  body^ 
but  is  conRrued  in  a  will,  either  as  a  word  of 
limitation  or  of  purchafe^  as  appears  mod  con- 
iiftent  with  the  intent  of  the  teftator.  Befides> 
here  are  words  of  limitation,  tb<irbeirs^  fuper^- 
added  to  the  word  ijfui ;  and  what,  if  there  were 
nothing  more  in  the  cafe,  would  put  it  entirely 
Out  of  all  que(!]on,  is  the  limitation  being  to  the 
ifiue,  both  male  and  female^  in  equal  Jbares^  as 
tenants  in  common^  which  is  totally  incompatible 
with  an  efiate  tail  in  the  anceftor,  which  would 
defcend  wholly  to  an  elder  Jon ^  inftead  of  goiilg 
to  (bn$  and  daughters  equally. 

I  therefore  am  of  opinion,  that  A.  B.  has  rio 
pretenGons  to  an  efliate  tail,  but  that  fhe  took 
only  an  efiate  for  life  in  the  freehold  and  cop^-* 
hold  eflates ;  arul,  I  conceive,  that  the  limita* 
tions  over,  after  her  dcceafe,  opcriced  as  a  ri* 
mainder  in  contingency,  with  double  afpefli 
namely,  if  fhe  fliould  have  any  ilTue,  then  to 
fuch  iffue,  as  tenants  in  common,  in  fee,  fub- 
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jf a  to  the  provifo  for  furvivorfliip,  in  rcfpcfit  to 
the  (hares  of  any  dying  under  twenty-one  j  and 
if  (he  (hould  have  no  iffue,  then  over,  according 
to  the  other  fubfequent  limitations. 

Poffibly  it  may  be  urged,  that  the  dcvife  over, 
in  the  event  of  ji.  B.  happening  to  die  without 
'ijfue  of  her  hody^  reduced  the  eftates  limited  to 
fuch  liTue  and  their  heirs,  to  eftates  tail.     If  tc 
did,  then  the  next  fubfequent  remainders  to  the 
perfons  in  ejfe  may  be  confidered  as  vejiedy  jn- 
ftead  of  contingent.     I  rather  incline  to  the  other 
opinion;  but  as  that  appears  to  me  to  be  a  poinc 
quite  immaterial  to  the  prefcnt  inquiry,  I  think 
it  needlefs  to  enter  into  it.     What  makes  mc 
confider  the  queftion,   whether  any  of  the  re- 
itiainders  over  are  contingent  or  vefted,  immate- 
rial,   is,    that    the   legal  eftate\   being    in   the 
truftces,  will  fupport  fuch  remainders,  though 
contingent^  and  put  it  out  of  A.  5.'s  power  to 
prejudice  or  bar  them,  as  (he  has  no  eftate  tail, 
but   merely  an  equitable  eftare  for  life  in  the 
lands.      And  this   would   be  the   confequence, 
during  the  life  of  the  furviving  truftee,  even   if 
the  inheritance  had  not  pafled  to  the  truftces  by 
the  will ;  and,  after  his  deceafe,  the  heir  of  the 
teftator,  I  conceive,  would  ftand  in  the  place  oi 
a  truftee  for  the  fevcral  devifees  in  the  will,  ac« 
cording  to  the  eftates  or  interefts  thereby  deviled 
to  them  refpcftivcly,  and,  confequcntly,  would 
not  have  it  in  her  power  xo  prejudice  or 'bar 

their 
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their  interefts,  but  would  be  as  much  bound  ta 
carry  the  trufts  into  execution,  as  if  both  the 
<ru(lees  had  died  in  the  tcftator's  lifetime.  It 
follows,  that  I  am  of  opinion,-  that  yi.  B.  is  only 
entitled  to.  an  jcftatc  for  her  life  in  the  freehold 
and  copyhold  lands,  and  cannot,  by  recovery, 
or  any  other  a£b  or  mrans,.bar  the  limUatioDS 
over,  or  acquire  herfclf  the  inheritance,  or  the 
'abfolute  dominion  of  chofe  cilates. 

I  come  next  to  confider  the  efFcft  of  the.  devife 
in  regard  to  the  kafeholds.     Thefe  are  included 
in  the  fame  limitations  with  the  freeholds,  fo  ^s 
to  entitle  A.  B.  thereto  during  her  life  j    and, 
'  after  her  deceafe,  to  carry  the  whole  beneficial 
intered  in  the  fame,  absolutely,  to  her  ilTue^.as 
tenants  in  conf>mon,  fubjeft  to  the  provifo  for 
furvivorfhip,  in  refpeft  to  the  (hares  of  any  of 
them  dying  under  twenty-one.     So  far  the  trufts 
of  the  leafeholds  are  good  and  clear  of  all  queC- 

*  tlon,  in  regard  to  validity;  for  executory  limiu- 
tions  of  leafehold  eftates  are  allowable  within 

\  the  limits  of  a  life  in^  beings  and  twenty-one 
'years  after,  .And  here,  confidering  iffuc  as 
'  meaning  children,  (as  the  teftator  himfclf  cx- 
/•  plains*  it,  when,  in  the  claufe  of  furvivoj/hip, 
'  h6  fays,  "  but  in  cafe  any  gt  either  of  tb^  /aid 

*  *^  thildrin  of  my  jaid  daughter ^'^  &c.  having  only 
^;  tofed '  the  Wrd  ijue  .before),  the  time  for  the 
^^abf6lute  vetting  of  thie  leafeholds  is  confined  to 
-'  tiventy-t)he  .years  after  the  deceafe  of  A.B. ;  fo 

*  *  '  that 
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th^t  this  limitation  to  her  children  being  good» 
would,  of  itfeifj  prevent  her  from  enlarging  her 
eftace  or  interefl:  in  the  leafeholds^  or  acquiring 
the  abrolute  intereft  therein^  But  if  this  prober 
bility  of  her  having  any  iflue  be  very  remote, 
;he  intervention  of  the  contingent  limitations  to 
^beiti  may  not  be  the  obje£l  of  much  attention, 
which  will  make  it  more  material  to  confider  the 
mature  of  the  further  limitauon  over,  in  deiauU 
of  her  ifluf. 

The  devife  over  is  limited  to  take  eSTcAi  in 
cafe  A.  B.  **  Jball  happen  tQ  die  v^itbout  ijfue  of 
"  hr  kp^  lav^fyUy  ^  t^  begatten.'^  Now  a  li- 
nu€|itip9  over  of  any  chattel  or  perfonal  property, 
t^ppa  the  event  qf  failure  of  iflfue  is,  in  a  general 
vnreilraiord  fcAfe  of  the  words,  too  remote,  and 
Cbercforo  veid.  But  if  fuch  limitation  is,  cither 
|»y  reftri&ive  words,  or  by  any  expreffions,  or 
oicher  diipofitioos  in  the  will,  exprcfsly,  or  by 
clear  and  Qbvious  io^pliration  or  inference,  re«> 
ftr^ioed  to  the  dying  withput  iflqe  livitig  ai  tbi 
dece^e  $/  $be per/on  in  beings  whofe  iflfue  is  fpoken 
of,  or  to  the  dying  without  iflue  which  jhall  live 
/p  attain  the  age  ef  iwevty -one years j  it  f^Us  with- 
in the  linf)i(i)  allowed  to  executory  devifes,  and 
is,  accordingly,  valid.  Now,  in  the  prefenc 
<^!kp  the  whole  interefl;  in  the  leafqholds  halving 
b^Q  glvep,  abfolutely,  to  the  iflue  of  jf.  B., 
aft^r  her  deceafe^  under  the  limitation  tp  them 
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and  their  heirs  (which  word  beirSj  in  a  wilf^ 
fignifics  repre/entatives^  according  to  the  nature 
of  the  eftate),  rubjt6fc  only  to  the  provifo  of  fur- 
vivorfliip,  as  to  the  (hares  of  any  dying  under 
Cwenty^one,  it  feems  to  follow^  that  the  limita- 
tion over,  in  drfauU  of  ijfue^  muft  be  underftood  as 
reftrained  to  the  failure  of  iflue  (that  is,  children^ 
according  to  the  teftator's  own  explanation  above 
noticed,)  attaining  the  age  of  twenty«one.  This 
reduces  the  limitation  over  to  the  allowed  limits, 
and  brings  it  within  the  defcription  of  an  execu- 
tory devife,  to  take  effc£t  within  the  period  of  a 
life  {A.  B.)  in  beings  and  twenty-one  years  after 
it.  This  diflpers  from  the  cafes,  where  the  pre- 
ceding limitation  is  to  a  man  and  his  iflue  i  and, 
in  defaxilt  oi/ucb  ijfue^  remainder  over;  or  where 
there  is  no  preceding  limitation  at  all  to  the 
iflue,  but  the  eftate  is  originally  given  on  the 
failure  of  iflue  of  fome  perfon,  to  whole  iflTue  it 
was  not  previoufly  devifed  ;  for  there  the  expira- 
tion of  the  preceding  eftate>  and  the  contingency 
of  the  event  on  which  the  eftate  is  given,  being 
too  remote,  the  limitation  over  is  void  in  its 
creation.  But  this  is  a  cafe  where  the  whole 
intereft  being  previoufly  difpofed  of,  (namely,  to 
the  iflue  of  A.  B^)  upon  a  contingency  not  too 
remote  in  its  nature,  the  fubfequent  limitation 
is  not  in  the  nature  of  a  remainder,  to  take  efftA 
s/ter  ity  but  is  merely  a  fubftitute  for,  or  alter- 
native to,  fuch  preceding  limitation^  and  only 
'    '  intended 
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btetided  to  take  effedl  in  cafe  that  failsj  and^  con- 
fequently^  is  eventually  good  equally  with  fuch 
preceding  difpofition,  as  it  muft  either  fail  upon 
the  vetting,  or  veft  upon*  the  failure  of  the  firft, 
at  the  time  limited  for  the  firft  to  take  cfft&. 
This  is,  in  efFcdb,  a  limitation  over  to  a  perfon 
in  default  of  the  vetting  of  an  eftate  limited  to  a 
perfon   who   never  comes  in  eje,    and  in  fuch 
event  is  good,  as  in  the  cafe  of  Green  v.  Ekins, 
2  P.  Tf^fns.  306.,  where,  upon  the  bequett  of 
perfonal  ettate  to  the  firft  fon  of  the  cettator's 
daughter  who  fhould  attain  twenty-one ;  and  in 
cafe  (he  fhould  have  no  fon  who  fhould  attain 
that  age,  then  over;    the  limitation  over  was 
held  good  in  that  event.     So  here  the  limitation 
appears  to  depend,  at  the  utmoft,  on  A.  B.*% 
having  no  child  which  (hall  attain  twenty-one ; 
and  therefore,  I  think,  it  will  be  good  in  that 
event.    Vide  Majfenburgb  v.  Aftf,  i  Vern.  304. 
Higgins  V.  Dowlery    i    P.    ^ms.   98 •       Stanley 
V.  Leigh,  2  P.   fVms.  686.     Williams  v.  Jekyi, 
CL  Fez.  681.     Lord  Hardzvicke's  opinion  on  the 
cafe  of  Sheffield  v.  Lord  Orrery,   3  Aik.  287., 
and  Keify  v.  Fowler,  before  the  Houfe  of  Lords 
in   1768.     I  therefore  conceive,  that  yf.  B.  is^ 
i)nder  the  devife  in  queftion,  entitled  to  no  more 
than  an  intereft  for  her  life  in  the  leafeholds, 
and  that  fhe  cannot,  by  any  aft  or  means,  ac- 
quire the  abfolute  property  therein,  or  bar  the 
rights  of  her  ifTue,  or  of  thofc  to  whom  the  fame 

•M  a  eftatcs 
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Our  courts  arc  very  much  difpofed  to  avail  | 

thcmfclvcs  of  any  exprcffion  or  circumftance  in 
a  vi\\\,  which  may  afford  ground  for  fuch  a  con- 
ftru£tive  reftri£tion  of  a  limitation  over,  after  a 
dying  without  iflue,  as  is  requifite  to  give  effeft 
to  the  devife  over,  on  failure  of  the  preced- 
ing. The  cafe  o(Keily  and  FQwIer^  above  cited, 
is  an  authority  which,  I  think,  more  than 
comes  up  to  the  prefcnc  cafe,  in  regard  to  thi^ 
point, 

I 

Upon  the  whole,  therefore,  I  am  of  opinion, 
that  A.  B'  is  entitled  to  no  more  than  an  eftate 
for  her  life  in  the  freehold,  copyhold,  and  leafe- 
hold  lands ;  and  that  Ihe  cannot,  by  any  a£t  or 
means,  with  or  without  th^  concurrence  of  her 
hufband,  enlarge  her  eftate  or  intereft  therein  j 
and  that  (he  has  no  intereft  at  all  in  the  fiind 
arifing  from  the  refiduary  perfonal  eftate,  nor 
can,  by  any  means,  with  or  without  her  huf- 
band,  bar  the  contingent  right  of  her  iftue,  or 
of  thofc^perfons  to  whom  it  is  given  over,  in 
default  of  fuch  iflue,  fo  a$  to  acquire  any  right 
thereto  herfelf. 


N.  B.  The  ftock  arifing  from  the  refiduary 
perfonal  eftate  muft,  I  conceive,  await  the 
deceafc  of  A.  B.y  if  (he  has  no  child  that 

attains 
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attains  the  age  of  twenty  one  years,  in  her 
lifetime,  before  any  body  can  be  entitled 
to  it ;  and  then,  upon  her  death,  without 
any  iflue  living  to  come  of  age,  I  con* 
ceive,  for  the  reafons  above  noticed,  it  will 
go  to  the  perfons  to  whom  it  is  given  in 
chat  event. 


M4  UPON 
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eftates  ate  Ktniied  ovcf  id  dcfMk  of  fuch  ifiiie  % 
and  though  it  be  admUtedy  tba^  as  executriK^ 
ihc  might  cnake  a  trcle  to  a  /r(r»i  fide  purchaficr, 
for  full  .and  irali^bie  €onfideratioii>  of  fucb^ 
leaiehold&y  ytt  (he  would  acquire  ao  greater 
right  tOij  or  -property  in,  the  fard  kafi^Mday  or 
the  produce  (hereof,  by  fuch  a  ftepi  as  ihe 
would  b^  accountable  tp.her  children,  ihould 
ihe  hav«  any^  or,  in  default  thereof,  to  the  de» 
vifees  over,  fpr  the  money  ariEng  from  the  fale 
of  fuch  le^fehold  lands,  in  U^u  o^  or  according 
to  the  fevfral  interefts  th^y  would  have  beep 
entitled  to  in  ^  Icafehis^ld  eftacep  tbegnfelvef^  if 
imfoldf 

It  1AOW  reinaka  only  to  notice  the  dr^ofitioft 
of  the  produce  of  the  seliduary  perfonal  e(t^tf. 
In  this,  BO  eftaie  or  iiitereft  at  all  k  gi^vep  to 
A.  B.  The  whole  is  direfted  to  accuoiulate  tiU 
.  her  ddeft  child  attains  twenty -one  years  of  a^^ 
and  tbe  difpoficion  thereof  to  her  children  is 
fuch,  that  if  ihe  has  any  ehild  that  ftatl  livo  to 
attain  that  age,  fuch  children  will  become  en- 
titled to  the  whole  thereof,  abfpUiteJy^  fe  that, 
the  limitation  over,  upon  her  dying  without 
iflfue,  feems  to  be,  by  an  obvious  inference, 
confined  in  this,  as  in  the  cafe  of  the  leafeholds^ 
to  the  event  of  her  dying  without  bavin^g  any 
child  which  fliall  live  to  attain  twenty-one  years 
of  age^  and  is  thereby  brought  within  the  limits 

1$  allowed 
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allowed  for  executory  limitations  of  perfonal 
<eftate.  This  renders  ail  that  I  have  faid  and  re«. 
ferred  iO|  in  regard  to  the  difpofuions  over  of 
the  leafeholds,  on  default  of  iffue  of  ji.  B.^ 
equally  applicabk  to  tJhis  bequeft  of  the  produce 
of  the  refiduary  perfona)  eftate.  In  addition  to 
which,  there  is  another  circumftance  in  the  will, 
relative  to  the  latter,  which  might  of,  itfclf  be 
fu'^cient  to  redrain  the  conftrudbion  of  the  li- 
mitation over,  to  the  failure  of  iflue  living  at  the. 
deceafe  of  ^.  £.  The  circumftance  I  allude  to' 
is,  that  after  the  teftator  has  direded  one- fourth 
part  of  fuch  produce  to  be  paid  to  hi^  brother 
and  two  lifters^  each,  in  cafe  of  his  daughter 
ji,  J3«'s  dying  without  iffue,  he  goes  on  and  di- 
rects, that  in  cafe  his  daughter  ftiall  happen  to 
die  without  iflue,  and  his  faid  brother,  or  either 
of  his  two  lifters,  Ihall  noi  he  living  at  the  time  of 
her  deaths  then,  that  the  rcfpeflive  Ihare^  of  him, 
her,  or  them  fo  dying,  of  and  in  the  faid  ftock, 
i^Cs  ihall  be  paid  as  therein  dired^edj  from 
which  it  mig^t  be  inferred,  that  the  tellator 
fpoke  of,  and  confidered  the  time  of  his  daugh- 
ter's dying  without  ijfue^  and  the  titrie  of  her 
death i  as  one  and  the  fame  time  of  period ;  "^nd; 
confcquently,  meant,  by  her  dying  without  ijfue^ 
dying  without  ijfue  living  at  the  time  of  her  de- 
^€afe* 

» 
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6>r  his  lifCj  and  afcer  to  his  heirs  lawfully  bp«« 
gotten ;  and  then,  I  conceive,  the  latter  limica- 
(ion  to  his  heirs,  uniting  with  the  preceding 
eftate  to  him  for  life,  (for  a  devife  of  the  rents 
and  profits  is  equivalent  to  a  devife  of  the  lands), 
gave  him  an  efta^e  t;ail  in  thofe  clofes.  And  as 
to  the  rcfidue  of  the  lands  not  comprifed  in  the 
truft,  as  I  fee  nothing  to  inveft  the  truftees  with 
the  legal  freehold  or  inheritance  in  them,  I  con* 
eeive,  the  legal  eftate  pafled  in  the  devife  of  the 
rents  and  profits  to  the  fon,  for  his  life,  and 
afterwards  in  that  to  his  heirs,  ^c.  For  though 
the  dire&ion  to  the  trujlees^  to  permit  him  to 
inhabit  the  dwelling-houfe,  feems  to  imply  the 
teftator's  idea  of  the  eftate  being  in  them^  >  yet  as 
there  was  no  limitation  to  give  them  the  freehold 
Qr  inheritance,  I  conceive,  is  palTed'in  the  fub-. 
fequtfnt  1  invitations ;  and  therefore,  I  fee  no  fuf« 
ficicDt  reafon  to  hefitate  in  the  opinion,  that  by 
fvch  union  of  the  two  limitations,  the  fon  took 
an  eftate  tail  in  the  lands  not  comprifed  in  the 
truft,  for  raifuig  the  mortgage  debt ;  and  as  to 
the  faid  two  clofes,  if,  irvftead  of  conftruing  the 
devife  to. the  truftees  as  a  chattel  intereft  only, 
wc  confider  the  inheritance  as  paOing.  to  them 
for  the  purpofes  of  the  trpft,  then,  I  conceive, 
the  fubfequent  dired^ion  tp  pay  the  rents  and 
profits  to  him  for  life,  gave  him  the  equitable 
eftate,  fubjefl:  to  the  payment  of  that  debt;  for 
though  the  payment  of  fuch  rents  to  him  is 
direded  to  be  from  and  afi^r  fuch  mortgage 

Ihould 
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fliould  be  difcharged ;   yet  as  that  (if  the  fee 
paflfcd  to  the  truftecs)  gave  no  particular  eftatt 
upon    which   the   fobftrquent  limitations  might 
^nure  as  remainders^  and  as  an  executory  devife^ 
\t   feems   too   remote,    becayfe  the  antecedent 
truft  might  exceed  the  period  to  which  executory 
limitations  are  reftrained.     1  rather  confider  fuch 
fubfequent    limitations    as    giving  the    prefcnt 
equitable  intereft,  fubjeft  only  to  the  faid  truft, 
for   payment   of  the  faid  debt,  as  in  Bagjhf^ 
V.  Spenfer,  2  Atk.   578«      And  I   confider  the 
directions  to  the  truftees,  for  payment  of  the 
rents  and  profits  to  the  /on,  during  his  life,   as 
tantamount  to  a  devife  of  the  equitable  eftate  la 
the  lands  to  bm,  for  life,  as  in  Gartb  v.  Baldwin, 
2  Fez.  646.     And  if  the  legal  eft4tc  therein  bc^ 
came  vefted  in  the  truftees,  under  the  lirft  de* 
vife  to  them,  for  the  purpofes  of  the  truft,  the 
fubiequent  devife  to  the  heirs  of  the  fon,  law- 
fully begotten,  I  conceive,  was  only  an  equitable 
or  truft  eftate,    and,    confequently,    capable  of 
uniting  with  the  fon's  preceding  equitable  eftate 
for  life  in  the  fame  clofes.     But  fuch  limitations 
of  the  faid  clofes  being  mere  equitable  eftates,  or 
trufts,  under  this  latter  conftrudion,  their  union 
might  be  prevented  by  circumftances  exprefling 
the  teftator's  intent,  that  the  heirs,  &c«  Ihould 
cake   by  purcba/e,  which    would  not  be  ftrong 
enough  to  control  the  rule  for  conftruing  it  an 
eftate  tail  in  fimilar  limitations  of  the  legal  eftate. 

Now, 
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fiow,  the  expreffions  that  fecm  tnoQc  to  imply 
fuch  an  intent  hercj  are  the  words,  for  ever, 
fobjoined  to  the  ^oF'ds,  keirs  of  n^  Jon  lawfully^ 
iegotfefty  arid  trtfi^h  rather  indicate  the  intent; 
that  fuch  hefrs  (hbuld  tike  tbe  fte  In  remainder^ 
^d  the  legacies  <jf  *-**-*'/.  to  the  fon  of  ^.,  and 
children  of  C  X,  payable  at  the  end  q(  fouf 
y^ars  after  the  deceafe  of  the  tejtator's  fon,  if  hi 
diedwithout  beifs  of  bis  bodyi  which  fcems  to 
irlFord  fdmc  ground  for  the  inference,  that  the 
teftacor,*  by  hfs  lbn*s  dyin^  without  heirs  of  hit 
h>dyytt\t^ti%  iffiie  ti'ding  at  tbi  timi  of  bis  deeeafe^ 
However,  neither  of  thefe  circumftances  appear 
fee  me  to  -anrtiJunt  td  a  plain  evpteffion  or  neeejfary 
imptiMfion<yi'(\>ck  iiitefttj  which  Lord  Hardwicke\ 
fti  the  eafe  o(  Garth  V,  Baldwin,  2  Fez.  655., 
h^ld  re(|ui(]te  to  warrant  a  deviation  in  the  con<- 
fir\}Aion  of'  traft  Ui^it4tton$,  from  the  roles  of 
^6i>(lru6tion  m  iegat  limitations.  And  I  know  cX^ 
no  inilanee  tif  the  rule,  in  Sbeilf%  eafe,  being 
controlled,  even  in  the  cafe  of  trufi  limitations*, 
by  circumftanccfc  fb  flight  as  thofc  which  occur 
in  the  prefent  caft.  In  Bagfoaw  and  Sfeniefy 
the  infertion  of  truftees,  to  fupport  contingent 
^nuiinderSf  was  a  plain  expreflion,  as  well  as 
clear  implication,  that  there  fhoiald  he  fuch  re^ 
nmnders  i  and  therefore  that  cafe  fcems  to  be  no 
authority  here. 

Upon  the  whole,  therefore,  it  (eetns,  that 
the  fon   took  either  a  legal  or  equitable  eftate 

*  tail 
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tail  in  the  two  clofes^  fubjefl  to  the  truft^  and  a 
legal  eftaie  iail  in  the  refidue  of  the  lands^  and 
that  he  may,  by  a  recovery,  bar  the  eftate  tail 
and  remainders ;  to  which  end  he  may,  by  leafe 
and  reieafe,  convey  the  lands  to,  and  to  the  ule 
of  fonte  perfon,  and  his  heirs,  for  making  him 
tenant  to  the  precipe,  for  fuiFering  a  recovery^ 
in  which  the  faid  tenant  fhould  vouch  the  faid 
jt.  the  fon,  and  he  vouch  over  the  common 
vouchee,  and  the  defired  ufes  of  the  recovery 
may  be  declared  in  the  deed  of  reieafe. 


ss^^r 


THAT 
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THAT  a  devife  to  A,^    and   his  heirs 
lawfully  begotten,  gives  an  eftace  tail. 


i*s; 


This  cafe  appears  to  me  of  a  very  difputablc 
complexion.  The  limitation  to  A.^  and  his  heirs 
lawfully  begotten,  would,  I  concc:ive,  in  a  deed, 
have  given  him  an  eftatc  in  fec-fimple,  from  the 
omiflion  of  words  expreffing  of  whofe  body  fuch 
heirs  were  to  proceed.  Bur,  in  wills,  the  fame 
flriftnels  of  expreflion  is  not  requifitej  for  the 
words,  of  his  hody^  arc  frequently  fupplied  in 
conftrufiion ;  and  Lord  Coke  tells  us,  that  if  a 
man,  by  his  laft  will  and  teftament,  devife  lands 
to  a  man,  and  tp  his  heirs  male^  this,  by  con« 
ilrudion  of  law,  is  an  eftate  tail ;  the  law  fup* 
plying  the  words,  "  of  his  body  ;"  vide  Co.  Lift. 
27.  a.  And,  confidering  the  progrefs  which  our 
courts  have  fince  purfued,  in  the  liberality  of 
conftruing  wills,  according  to  the  apparent  in- 
tent, I  rather  incline  to  think  the  words,  "  law^ 
**  fully  begotten^''  annexed  to  the  word,  "  btirs^* 
in  this  cafe,  may  influence  the  conftruftion  to  an 
cilate  tail,  bccaufe  thofe  words,  unlcfs  meant  of 

II  the 
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the  body  of  the  dcvifec,  would  be  quite  nuga- 
tory »  for  the  word  beirs^  in  its  general  applica- 
tion, includes  legality  of  generation  of  feme 
body ;  but  thofe  words  are  ufual  in  the  limita- 
tion to  a  man's  fpecial  heirs,  that  isj  heirs  of  his 
body ;  and  if,  in  a  devife  to  a  man,  and  his 
heirs  male,  the  law  fupplies  the  words,  ^'  of  bis 
<*  body^^*  why  (hould  it  not,  in  a  devife  to  him, 
and  his  heirs  lawfully  begotten,  equally  fupply 
the  fame  words,  feeing  that  the  words,  *'  law» 
**  fully  begottefiy'  feem  as  muc-h  to  point  at  iflijc 
of  the  devifee  in  the  one  cafe,  as  the  word  maU 
does  to  his  ijfue  male  in  the  other  ?  In  the  cafe 
of  Cburcb  and  JVyatt,  Moor  637.  there  was  a  li- 
mitation of  the  fame  nature ;  but  as  it  was  fol- 
lowed by  a  limitation  over,  on  default  of  iiTue^ 
I  do  not  think  it  an  authority  in  point;  butj 
upon  the  ground  I  have  above  noticed,  my 
opinion  rather  inclines  in  favour  of  the  conftruc* 
tion  of  an  eftate  tail,  though  the  cafe  appears  to 
me  too  dubious  to  he  the  fubje£k  of  any  con* 
fident  opinion. 


THAT 
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THAT  the  following  limitations  give  an 
eftate  tail : 


^•,  by  will,  fays,  "  I  give  aqd  dcvife  to  fl.,  his 
<*  heirs  and  afligns,  for  ever,  all  my  lands 
**  at  C,  being  copyhold ;  and  in  cafe  the 
**  faid  B*  die,  and  leave  no  iffue  of  his 
**  body  lawfully  begotten,  then  I  give  the 
,  *^  fame  premifes  unto  his  heirs  and  aflignsi 
*^  for  ever/* 


I  AM  pf  opinion,  that  under  the  dcvife  to  8^9 
above  ftaced,  he  took  an  eftate  tail  in  the  landi 
thereby  devifed  to  him.  The  firft  limitation 
would  have  given  hini  the  fee-fimple,  had  it 
refted  there ;  but  the  limitation  over,  in  cafe  of 
his  dying,  and  leavittgno  ijfue^  I  conceive,  (hewed, 
that,  by  beirs^  in  the  firft  devife,  the  teftator 
meant  heirs  of  the  body^  and  reduced  the  gene- 
rality of  the  firft  devife  to  an  efiate  tail\  vide 
Cro.  Eliz.  525.  Cro.  Jac.  290.  Com.  Rep.  539. 
And  though  the   words  here  are,   dying  and 

leaving 
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leaving  no  ijfucy  that,  it  feems^  makes  no  differ- 
ence in  fuch  a  limitatian  of  real  eftates^  though 
it   would,    in   a   bequeft  of  perfonal^    be   con-r 
ftru^d  to  meaO)  doling  without  iQUii^  fbeti  livings 
m  Of der.  to  gii^e  ^flfeft  to  the  limitation  over, 
as  an  eiteputory.  dcvifej  which,  in  cafe  of  pcr- 
fonal  property,  would  otherwife  be  void ;  vide 
Forth  y.  Chapman^    i   P.    fTms.   66 2.    Walter 
y.Drew,  Com.  Repp  jfj.    And  a$.  to  the  word 
i^^ns^^  in   the  fiffl:  deyife  here  to  J?»,  that,  I 
conceive,  will  not  alter  the  gafe.  .It  is  a  word 
of  courfe  included  in  the  extent,  pf  the  limits 
ation  to  the  heirs^  if  not  mentioned^  and  muft 
Ije  ^  fubje£t    to   the  conftruftion    of   the.  word 
)ieirs.     Beiides  that,  ^a   tenant  i^   tail  n>ay  ef* 
fedually  aflign  for  his  own  life,  and^  by  ^means 
of  a  recovery  abfolutely.in  fee.     But,  abftrafted 
from  this  mode  of  fatisfying  the  word  ajigns, 
any  implication  from  that  word  can  be  of  no 
weight,  when  oppofed  to  the  general  rule,  that 
a  Jifhitatioh  {hall  not  operate  as  an  executory 
devile.  But  where  the  devifec  cannot  take  in  any 
other  way  5  vide  Walter  v.  Drew,  above  cited. 
And  therefore,  I  conceive,  that  £*,  as  tenant  in 
tail  of  the  lands  in  queftion,  is  capable  of  barring 
the  remainder  to  D.,  by  a  recovery  in  the  Lord's 
Court,  or  other  means  ufual  in  the  manor,  for 
barring  eftates  tail. 


issx 
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ITffAT  the  following  dcvifc  givci  zh 
eftate  for  life,  remainder  in  fee  iit 
contingencyi  with  a  double  aQ>e£t. 


^.  B'3  by  Willi  in  1727,  fays,  **  I  devife  to  mf 
"  fon  G.  B.  a  tencnmcnt  at  JT.,  for  the 
^^  term  of  his  natural  life  *,  and,  after  his 
«*  deceafe,  to  the  ifluc  of  his  body,  and 
*'  their  heirs  for  ever  j  but,  in  cafe  the  faid 
*^  G.  B.  fliall  die,  leaving,  no  ifTue^  then, 
"  and  in  fuch  cafe,  T  give  the  faid  tene- 
*'  ment  to  C,  the  wife  of  3*.  D.,  her  heir$ 
*'  and  aflSgns  for  even" 

G.  B.  the  devifee,  7*.  JD.,  and  C.  his  wife,  levied 
a  fine,'  in  1728,  of  the  tenement,  to  the  ufe 
of  G.  B.  in  fee.     G.  B.  the  devifee  at  thac 
'   time  had  two  fons» 


im 


The  kbove  cafe,  like  all  others  which  depend 
entirely  on  conftruUiofiy  feems  to  admit  of  differ- 
ent opinions*    I  think  it  may  poiGbly  be  the 

fubjea 


Gases  ^/ri/  Opinions.  17^ 

lubjed  of  four  different  conftruftions :  Firft, 
That  G.  Bn  the  fon  and  devifee  of  yi.  B»  the 
teftatorj-in  1727,  took  an  eftate  tail  under  his 
father's  will,  by  implication^  from  the  words,  and 
in  cafe  bejhall  die  leaving  no  ijfue,  and  taking  the 
words,  and  their  heirs  for  ever^  fubjoincd  to  the 
.words,  ijfue  of  his  hdy,  as  meaning  heirs  of  the 
.bodyy  ov  iflue  of  fuch  iflue>  and^  confequeiitly, 
as  furplufage^  being,  in  that  fenfe,  included  in 
the  preceding*  But,  to  this  opinion,  I  cannot 
accede,  the  eftate  bei4ig  exprefsly  limited  to  hiiti, 
and  there  being  a  limitation,  extending,  as  I 
conceive,  to  all  his  iflfue,  and  fo  leaving  no  dc*- 
cafion  to  raife  him  an  eftate  tail  by  implication, 
to  fupply  any.defeft  in  the  former  limitation,  by 
carrying  the  lands  to  any  iflue  not  comprlfed  in 
that  former  limitation  i  and  the  fuperadded 
words,  their  heirs,  (hewing,  that  the  teftator  in- 
tended the  inheritance  Ihould  reft  in  the  ifTue^ 
and  not  in  the  anceftor.  Secondly,  That  he  took 
an  eftate  for  life,  remainder  to  his  iflue  in  tail, 
and  not  in  fee,  conlidering  the  words,  in  cafe  be 
Jball  die  without  iJfue,  as  reftraining  the  words, 
their  heirs,  annexed  to  iflue  of  his  body,  to 
lignify  heirs  of  their  bodies,  /.  <•  fuch  heirs  as 
ihould  be  iJfue  of  his  body.  But  fuch  a  cop-> 
ftruflion,  I  conceive,  would  be  too  ftrained,  and 
far  fetched,  the  words  of  implication  not  relating 
to  iht  fame  perfon,  as  the  words  of  limitation,  to 
>e  abridged  thereby }  for  the  former,  viz.  if  *r 
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die  without  iffuCi   refer  to   G.  Bi  himfclf ;   tKt 

'      '       •  *      *      * 

latter,    namely,  their  Jbeirs,  relate  to  his  ifiues 

and  I  do  not  remember  to  have  met  with  any  cafe 

II-      I  • 

where  a  limitation  over^  upon  failure  of  iffbe^ 
has  been  held  to  abridge  a  preceding  limitation 
to  heirs,  generally,  but  where  both  referred  to 
the/ame  per/on.     Thirdly,  That  he  took  an  eftate 

fbrlife,  remainder  to  his  ifiue  in  fee ;  which  re- 

f  •    •         • 

mainder  vejled  in  fuch  iflfue  immediately,  if  born 
at  the  deceafe  of  the  teftator  (as  I  prefume  was 
the  cafe,  in  rcfpeft  of  one  of  the  fons  at  Icaft, 
from  the  fliort  interval  between  the  date  of  the 
will  and  that  of  the  indenture,  leading  the  ofes 
of  the  fine,  at  which  time,  it  is  ftated,  that  O. 
the  devifee  for  life  had  ilTue  two  fans)  ;  and,  if 
not  then  born,  to  become  vefted  in  fuch  ifiue,  at 
their  births  reJpeSiively^  fubje£t  to  be  determined 
or  defeated,  by  the  executory  limitation  over  to 
C,  upon  G.  the  devifce  for  life  leaving  no 
iffue  living  at  his  deeeafe.  Nbw  thia  feems  to  be 
the  effcA  of  the  dcvife,  if  we  give  every  part  of 
it  its  literal  Operation,  in  the  order  in  which  it 
is  penned  i  for,  firft,  here  is  %  dcvifc  to  G.  for 
lifci  then  a  remainder  to  his  ifliie  and  ibetr 
heirs.  This  would  give  an  immediate  re* 
mainder  in  fee  to  fuch  ifiue,  as  they  came  U 
tjfe  s  then  comes  the  limitation  over,  upon  his 
dying  without  leaving  ifiue,  which,  in  that 
event,  defeats  the  fee  before  given  to  the  iffiie; 
for  though  the  words^  die  without  leaving  ifiue, 

are 
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dire  not  generally,  in  relpeft  to  real  ejlates^  con- 
ftrucd  to  mean  iffue  then  livingy  but  fignify  a 
general  failure  of  ijfue  at  any  time^  the  preceding 
limitation  to  the  iflue  being  in  fee,  i.e.  to  them  and 
their  heirs  \  and  therefore,  the  words,  not  leaving 
ijTuey  muft   be  confined  to  fignify,  not  leaving 
iuue  living  at   G.'s  deceafe;    fo   that    the    fee 
given  to  the  ifige  was  only  defeafible  by  the 
cpsecutory  limitation  over  to  C,  in  that  event, 
and  remained  fixed  indefeafibly,  if  G.  left  any 
ifluc  behind  him.      Now,  under  this  conftruc- 
tion,  I  apprehend,    that  the  remainder  in  fee, 
being  veiled  in  the  fons  at  the  time  of  levying 
the  fine  (for,  I  conceive,  they  both  took  equally 
under  the  defcription  of  iflue,  according  to  the 
opinion  of  Powell^  i  Lord  Raymond  2(36.,  and 
of  Lord  Keeper,  2  Vern.  545.  )>  ^^  was  not  barred 
or  affected  by  it;  but,  on  G/s  deceafe,  his  two 
fons  became  entitled,  equally  between  them,  as 
joint  tenants  in  fee;  and  G.  the  devifee  for  life 
had  no  right  to  difpofe  of  it  by  his  will ;  and  if 
his   cldeft  did  nothing  to   fever  the  joint   te- 
nancy, then,  upon  his  death,  the  whole  furvivcd 
to  his  brother  in  fee,  unajfFe£ted  by  the  will  of 
fuch  eldeft  fon;  and  that  brother  is,   in  fuch 
cafe,    now   accordingly   entitled,    and   not   his 
brother's  widow.     But  I  think  the  objedtions  to 
this  conftruflion  are,  that  it  gives  the  eftate  to 
the  ifluc,  before  the  teftator  intended  they  Ihould 
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take  any  eftate  at  all,  and»  indeed,  eventually^ 
to  fuch  iflfue  to  whom  the  teftacor  feems  not 
to  have  intended  it  j  for,  by  giving  the  cftatc  to 
C  D.^  in  cafe  of  his  fon's  not  leaving  ijfuty  it 
feems  clear,  that  the  teftator  did  not  intend  that 
any  iflue  of  his  fon  (hould  t^ke,  that  was  not 
living  at  his  (the  fon's)  deceafei  and  fuch, iflue 
could  not  pofliljly  be  afcertained  during  his  life. 
And,    to    remedy    this    inconfiftency    with   the 
tcftator's  intent,  which  arifes  from  fuppofing  th^ 
remainder  to  vejl  in  any  of  his  fon's  iflue,  during 
his  life,  we  are  under  the  neccflity  of  confider- 
ing  it  liable  to  divefl:  again  ;  and,  by  fo  doing, 
we  fubjed   the  cftate  to  an  unnecefl'ary  vejiing 
and  devejling.     Nor  would  that  even  anfwer  the' 
defired  end  i  for  fuppofing  G.  to  have  had  two' 
fons,  and   the  remainder  in  fee  being  vejled  in 
both  equally,  either  of  them  had  done  any  a6k 
to   ftfvcr   the  joint  tenancy,    and  died  without 
JflTue  in  his  father's  lifetime,  and  the  oiht-r  fon 
had  furvivcd  the  father,  in  that  cafe,  as  G.  did 
^ot   die    without   leaving    iflue,    the   dcvife  to 
C.  p.    would,  of  courfe,    have  failed,    and  the 
title  to  the  fee,  in  one  moiety,  before  vtfted  in 
the  deceafed  fon,  would   be  thereby  eftablifhed 
^nd  fixed,  indefeafibly,  in  the  reprefentatives  of 
the  dccrafed   fon,    contrary   to  the  evident  in- 
tention of  the  teftator,  who  meant  it  only  for 
{he  iffuc  furviving  G.     Befides,  that  this  con- 
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ftru^lion  would  make  the  devife  over  to  C 
operate  as  an  executory  devife^  defeating  the  re- 
mainder in  fee,  fuppofed  to  become  vefted  in 
the  iflue,  inftead  of  conftruing  it  a  contingent 
remainder  expedlant  on  G.'s  life  eftate,  agree- 
able to  the  general  rule,  that,  no  devife  fhall 
enure  as  an  executory  devife,  where  there  is  a 
preceding  freehold  to  fbpport,  and  it  is  capable 
of  taking  effedt  as  a  remainder.  Now  thefe 
objections  to  the  conftrud:ion  laft  mentioned* 
incline  me  to  prefer  that  which  I  am  now 
about  to  mention.  Fourthly,  That  G.  took  an 
eftate  for  life,  remainder  in  conting0n(y  with 
double  afpeft,  namely,  to  G/s  iflfue  in  fee,  if 
he  fhould  leave  any  iiTue  at  his  deceafe ;  if  not^ 
then  to  C  D.  in  fee.  This  feems  clearly  the 
purport  and  fubftantial  efTeft  of  the  devife;  for* 
as  I  faid  before,  it  appears  that  the  teftator* 
fay  giving  it  to  C.  D.  in  fee,  in  cafe  his  fon 
left  M  ijfue^  meant  only  to  give  it  to  fuch  ifTue 
^%  Jhould Jurviv^  hisfgn^  and  not  to  any  iflue  that 
might  die  in  his  lifetime* 

Upon  the  whole,  therefore,  though  I  think 
it  a  very  difputable  cafe,  my  opinion  inclines 
in  favour  of  the  laft  mentioned  conftrudion ; 
and  if  that  be  the  true  one,  it  follows,  that 
G.  the  devifee  for  life,  by  his  fine,  deftroyed 
the  remainder  to  his  iiTue,  (confidering  it,  as 
I  faid  before,  not  veft^d^  but  cmtin^ent^  during 

.     n  4  his 
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h\^  lifc;  a^  having,  ^r  its  obj;e$,  pn^y  i^ue 
Jurvivipg  bimy)  anxi  thereby  acqujjre^  tjic  4o- 
j7>imon  over  the  fee,  fo  as  tp  be  thereby  en- 
able4  to  devife  it  to  his  eJdeft  fpn,  under  whofe 
wUl  it  (in  that  cafe)  puffed  .to  his  wicjow,  fo 
^s  to  enticl^  ^er  to  it  in  explufion  of  G.'s  bro« 
ther  E. 


THAT 
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THAT  the  following  dcvifc  giirci 
eftates  for  life,  remainder  in  fee  ia 
contingency,  with  a  double  afpe&« 

^.,  by  will,  fays,  ^*  I  deyife  nny  lands  and  he- 
'^  reditamencs  unto  my  nephew  and  niece 
^'  B.  C.  and  D.  his  wife,  to  hold  the  fame 
^^  unto  the  faid  JS.  C.  and  D.  his  wife^ 
^^  and  their  afljgns,  for  their  natural  lives, 
<*  and  the  life  of  the  longeft  liver  of  them; 
*^  and  from  and  after  the  death  of  the 
*'  longeft  liver  of  them,  then  I  devife  the 
'^  fame  unto  thb  child  and  children,  whether 
^<  male  or  female,  of  the  body  of  the  faid 
B.  C  on  the  body  of  the  faid  D.  his 
wife  begotten,  or  to  be  begotten,  equalljr 
**  to  be  divided  between  them,  if  more 
'^  than  one,  ihare  and  (hare  alike,  as  tenants 
in  common,  and  not  as  joint  tenants^ 
and  their  heirs  for  ever;  and,  for  de- 
^'  fault  of  fuch  iflue,  I  devife  the  fame  he- 
^^^rcditaments  unto  the  furvivor  of  them 
'<  the  faid  B.  C.  and  J),  his  wife>  aa4 
''  the  heirs  and  aflSgns  of  fuch  furviygr, 
*'  for  ever." 


C€ 
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Note. — The  will  was  made  in  i755f  and 

proved  in  1759.  ^^  ^^^  ^^^^  ^^  ^^^ 
tcftator's  making  his  willj  and  at  his 
deaths  there  was  living  one  child  £.9  a 
fon  of  B.  C.  and  D,  his  wife,  who  was 
the  only  iflfue  of  the  marriage.  E.  died 
in  1763,  and  B.  C.  died  in  1764.  D. 
married  again,  and  fettled  the  eftates^ 
tind  died  in  176$^ 


^•1 


Under  the  circamftances  dated  in  the  above 
cafe,  I  am  apprehenfive  that  the  remainder  in 
fee,  of  the  premifes  devifed   by  A.*s  will,  ex- 
pedant  on  the  eftate  for  life  therein  devifed  to 
B.  C.  and  his  wife,  for  their  lives,  did  not  ab* 
iblutely  veft  in  their  fon  £.,  as  he  died  in  the 
lifetime  of  both  his  parents.     The  limitation  to 
the  child  and  children,  is  to  them  cxprcfsly  /> 
fee^  confequently,  the  fubfequent  words, '/»  ^if-r 
fault  fif/ucb  ijfue^  could  not  be  meant  to  intro- 
duce a  remainder,    after  an  eftate   tail   in  the 
children,  but  muft  mean,  in  default  of  a  child 
of  B.  C.  and  his  wife ;    but  this,    if  taken  ab- 
folqtely,  without  reference  to  fome  future  pc- 
i  riodi 
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riod,  was  an  event  the  teftator  knew  could  not 
happen^  as  they  had  a  child  living,  as  well  at 
the  time  of  his  will,  as  of  his  deceafe.    He  muft, 
therefore,  have  meant  default  of  fuch  iflue,  at 
fome  future  period ;  chat  is,  either  at  the  deter<» 
mination  of  the  antecedent  eftate,  from  which 
the  limitation  to  the  children  was  taken  up,  or 
elfe  at  the  death  of  the  father  or  mother  firft 
dying,  when  the  number  of  children  would  be 
ultimately  decided.      I  think  the  latter  period 
is  pointed  at   by  the  alternative  limitation,  to 
the  JuTvivoT  of  the  father  and  mother,  in  difault 
ef  Jucb  ijfue.     The 'probable  conftruftion  of  the 
limitation,  as   direfted   by  the  circumftance  of 
there  being  (to  the  teftator^s  knowledge,  I  con- 
clude) a  child  in  ejfe^  at  the  time  of  the  will^ 
and  at  the  teftator's  deaths  ftrikes  me  as  a  de* 
vifc  to  Mr.  C.  and  his  wife,  for  their  lives,  re- 
mainder  in   contingency,    with   double  afpeft^ 
viz.  to  their  child  or  children,  living  at  their 
deceafes,  or  at  lead,  at  the  deceafe  of  the  parent 
dying  firft,  in  fee\  and^  in  default  of  any  fuch 
child,  then  to  the  furvivor  of  the  parents,  in 
fee.     The  tcftator's  ufe  of  the  word  begotten^  ex- 
prefles  his  contemplation  of  the  child  then  in 
being,   and,  confecjuently,  fhews,    that,    by  the 
fubfcquent  limitation  over,  in  default  of  fuch 
iffue,  he  could  not  mean  the  event  of  a  total 
failure  of  children  at  fome  future  period,  either 
that  when  the  preceding  cftatcs  were  to  deter- 
fpinc^  or  that  where  the  pcrfon  to  whom  the  aU 

ternative 
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tcrnafiyj?.  ftjJbftitioBarj  limitatir^n  is  cnf de,  bc- 
Oipije  ^fcertainc^,  viz.  tl)c  Juryivor  of  the  pa- 
rpjxl^;  aivd,  fupppfing  the  4€yife  to  have  vcfted 
in  t^^  pbild,  yqi:,  |  thi_n}c,  it  mull  have  done  fo 
ix\^^^  %Q  an  executory  licnitation  to  the  fur- 
ifiy^r  of  t^e  parents^  19  take  effed  on  failure  of 
ftich  ciiii4  at  one  of  thcfe  periods.  The  cxift- 
?9iqf  q|  .^j^l^il^.at  th^  teftator's  deceafe,  and  the 
Xi^%M%t  Qf  t^e  |imit;atiQn  to  the  children,  in  fee^ 
^prnbine  in  ];en(^cring  it  impofllble  to  give  the 
^Jtepative  liaiit^tion  to  ihtjur^ivor  of  the  pa* 
rents, /fr  d^ault  of  jH(^b  ijjuej  any  chance  for 
e^cdt  without  poftponing  the  abfolute  and  in- 
i^5fea{ibk  v|!:(li9g  of  the  fee  in  any  child,  till 
fooie  fuch  period  as  I  have  mentioned.  The 
ypfefring  ic  to  the  time  of  the  legator's  deceafe 
would  not  do  it,  .but  leave  the  fubftitutionary 
limitation  abortive  in  the  moment  of  the  will's 
taking  eife(5t.  That  ;he  teftator,  by  the  limitation 
in  default  of  Juch  ijfuey  intended  to  provide  for 
the  event  of  fome  failure  of  children  of  B.  C. 
and  his  wife,  I  think,  fcarccly  admits  of  difputes 
he  could  not  mean  the  event  of  there  never 
being  any  fucji  child,  which  he  knew  was  pre- 
cluded by  the  exiftence  of  a  child  at  the  time  of 
his  will,  and  his  death;  he  mud,  therefore, 
have  meant  a  failure  at  fome  future  period  ^ 
and,  as  the  cafe  affords  the  two  probable  pe- 
riods I. have  noticed,  I  rather  incline  to  think, 
tnat  as  there  was  a  failure  of  children  at  iotb 
thefe.  periods ^  the  limitation   to  the  furvivor  of 

the 
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the  |>arehts,  whicb,  I  tbin>r^  r^ftrablic  to  fuch 
failure,  took  efFcfcl:  5  and,  cbnrfequcnUy,  that  D;, 
ijjjon  her  fcufband*]s  dece^fe,  tobk  the  cftate  jb 
queftion,  in  fee y  (fup^ofing  no- adl  prevtoufly 
done  to  dfeftroy  the  contingent  remaihder  to  tht 
furvivbr  of  hcrfcif  and  ho{bahd>)'  ^rid',  cobfo 
qtiently,  that  fiie  Was  capably  of  iTettllng  it,  at 
(he  did  by  the  fcttlement  on  her  fccond  mar- 
riage. But  though  this  is  the  tendency  of  my 
opinion,  yet  I  cannot  confider  the  cafe  fo  clear, 
as  to  deter  the  prefent  claimant  from  his  pro- 
pofed  attempt  to  recover  the  lands.  The  cafe 
may  probably  flrike  the  court  in  a  different 
light  from  that  in  which  I  view  it.  Its  analogy 
to  the  cafe  of  Thickne/s  v.  Liege^  in  the  Houfe  of 
luords  (7  Browned  Cafes  in  Parliament,  223.), 
may  poffibly,  in  my  mind,  exceed  its  juft  limits. 
In  that  cafe  there  was  a  bequeil  of  the  refiduo 
of  the  teftator's  perfonal  eftate,  amongfl:  hit 
daughter's  iffue,  after  her  death,  upon  the 
youngeft  attaining  the  age  of  twenty-one  years, 
the  intereft  being  given  to  the  daughter  for 
life,  if  fhe  furvived  her  huiband;  and  if  his 
daughter  died  without  any  child,  or  the  youngeft 
Ihould  not  attain  twenty-one,  and  none  of  them 
left  iiTue,  then  to  other  perfons>  and  it  was 
held,  that  nothing  vefted  or  became  tranfmif- 
iiblc  in  a  child  who  attained  the  age  of  twenty- 
one  years,  and  died  in  the  mother's  lifetime; 
one  ftrong  ground  of  which  decifion  appears  to 
have  been«  that  as  the  tcftator's  daughter  had  a 
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child  born  and  living  at  the  time  when  th^ 
teftaror  made  bis  will,  he  could  not  mean^  bjr 
ills  daughter's  dying  without  any  child,  dying 
without  ever  having  had  any  child}  but  muft 
'mean>  without  any  child  living  at  her  deceafe\ 
and,  confequently,  on  her  death  without  leaving 
a  child>  the  fubfequent  limitation  took  effe£k*. 


■At. 


*  The  claimant  abided  by  this  opinion,  ^\A  never 
brought  his  ejeflment. 


» 


THAT. 
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THAT  SI  dcvifc  of  lands  to  one,  hit 
heirs  and  affigns  for  ever,  when  he 
arrives  at  twenty-one  years  of  age, 
will  not  veft  in  the  devifee  under  that 
age,  unlefs  the  devife  be  accompanied 
with  fome  intermediate  difpofition  of 
the  eftate,  or  of  the  rents  and  profits 
thereof. 


A.  fays,  in  his  wilt,  ^^  I  give  and  devife  to  tof 

^'  coufm  B.  the  lands  at  L.,  to  him,  his 
<<  heirs  and  alBgns  for  ever,  when  he  ar* 
**  rives  to  twenty-one  years  of  age," 

B.  died  under  twenty-one. 


t^ossiBLY  the  cafes  of  BoraJIon^  3  Co.  Rep.  19. 
Baylor  v.  Biddulfb,  1  Eq.  Caf.  Abr.  188.  Man/'- 
Jield  V.  Duggard,  Ibid.  195.  GoodtitU  v.  PFbitby^ 
X  Burr.  228.  (in  all  which  cafes  a  devife  to  one 
after  his  attaining,  or  when  he  (hould  attaiii, 
twenty^one  years,  was  held  to  veft  immediately 
in  fuch  devifee,  and  to  defcend  to  his  heirl^^ 

9  notwith* 
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notwithftanding  his  dying  under  that  age),  may, 
by  iOiXity  be  conHdered  and  urged  as  authorities 
for  a  like  conftrudion  in  this  cafe,  and  as 
grounds  for  an  opinion^  that  ^f  wben  b^  arrives 
•t  to  twenty-onf  years'*  relate  ^only  to  the  time 
when  A.  B.  was  to  take  the  eftate  in  pofleflion^ 
but  that  it  ycfted  in,  him  imme4],ately  upon  the 
legator's  deceafe.  And  I  Ihouljd  have  been  of 
this  opinion,  had  there  been  any.  intermediate 
devife  or  difpofuion  of  the  eftate>  or  the  rents 
and  profits  thereof,  during  the  (hinoniey  of  ^.  fi., 
as  there  was  in  every  one  of  the  cafes  cited  above^ 
and  which  appear  to  have  been  determined  upon 
<hat  very  circumftatice. 

TKofe  cafes  were  nothing  t\k,  in  cffeft,  than 
a  devife  of  a  particular  eftate  in  poflefiion,  during 
she  minority  of  a  certain  perfon,  remainder  to 
that  perfon  in  fee ;  where  the  dcvire  to  fuch 
perfon^  being  limited  to  take  effeft  when,  or 
after  the  period  to  which  the  particular  pre- 
ceding eftate  was  limited  to  extend,  was  held  to 
create  no  more  of  a  contingency,  nor  occafion 
any  more  fufpenfion  of  the  freehold  in  the  mean 
time,  than  in  the  common  cafe  of  a  leafe  for 
years  J  and,  after  the  end  of  the  term,  then  re- 
Ifhainder  overs  in  which  cafe  the  remainder  veils 
^immediately.  This  was  the  cjcprefs  ground  of 
the  decifion  in  Borafton's  cafe,  whidi  feems  to 
have  ruled  all  the  fubfequent  ones;  and  the 
general  pofition  laid  down  by  the  court  in  tbe 
->  *  cafe 


^l^fe^.of  Oifodt{ti^:v.  Wbithj  was^  that  when  m 
f^bfoi^ie  pDopfirC]!  in  taiida  ia  giiren>  and  a  /wr/ii* 
t$hif<  inttrtfii  in  iii  mhin  Hmt^  until  tht  devjfM 
^Mbesrof  agei  tbeipahtkular  iosdreft  o^ieratcs  Mfly 
9#>ait:f(|cfipfidA  oUtof  ths  detti&vhdich  is^fbLvnadt 
fubjeA  tait^itButv  io^bic  F^^ciXC  traftij  there  M 
no  intermediate  difpofition  of  the  eftatc  in  queftioHj 
0r  tboprorfici' linsmof^  .till  the  coming' of  ag^  of 
^\B\^  whcnllthtfiteftdte  !wa&  ;deifrifed:  to^  hi^^ 
m^if^diftingaifloios  this  cafe  fronnthe^afes^abbvtf 
eitod^  1  Httm>  i|s  ho^peecediog^eftade  u|)on  wMcii 
tiiio  dcvrfeln^ireftibrycan  be  eoh^aptd  to  d^^ 
{)eftd^  aad  bettoitie-:  vefted  a$:  a^^rennatiKlt^ri  -tO 
takei  cl&A  in  fM»i%(Il(^n  at  a  fottire' period  ;'hd 
imvnMdiiite^fmrelt;  mt^ntionerd^  foBjeift  towhfcH 
hi  ifaalj^i  bf^'dOnfiUered-  to  depend^  and*  bccottift 
Tcflled^as  a  dt^ili  ^6^ '  thte  abfolure'  property.  It 
Teems,  to  be  9  dlip#ficion  incapable  of  taking 
e£feft  until  A.  BS  attaining  his  age;  and  ic  foU 
lowsj  that  as  he  never  attained  that  age,  it  could 
tiot  take  effeft  at  alh  And  if  it  (hould  be  urged» 
that  here  being  a  devife  to  him  and  his  heirs^ 
followed  by  the  words,  when  he  arrives  to  tiventy^ 
one  years  of  age y  the  latter  words,  fhall  be  con- 
fxdered  only  to  denote  the  time  when  he  is  to 
become  entitled  to  t\i^  pojfeffton  ;  the  qucftion  is. 
Who  fhall  have  the  poffcffion  in  the  mean  time  ? 
for  it  muft  be  either  the  devifce  himfelf,  or  the 
heir  of  the  tcftator.  The  devifce  cannot  be 
entitled  thereto,  if  we  pay  any  regard,  or  alloW 
any  fort  of  cfFcft,  to  the  words,  when  be  atm. 
>::,•.  w  o  rives 
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rivei  So  twenty  •one  years  of  age.  And  if  we 
admit  the  heir  oC  the  teftator  to  be  entitled 
thereto^  then  we  deftroy  the  fuppofition  of  the 
eftate's  being  vefted  in  the  devifee  i  for  the  heir 
of  the-  teftator  could  not  poflibiy  be  entitled  (a^^ 
fticb)  under  any  intereft  vefted  in  the  iemfee. 

Upon  the  whole,  for  the  reafons  abore  noticed^ 
Jnncline  to  the  opinion,  that  the  eftat^  could  not 
y^ft  in  A^B.w  till  bis  attaining  the  age  of  twenty- 
one  years?  that  the  rents  and  profits,  in  the 
mean  time,  belong  to  the  heir  at  law  of  the 
ciftator,  as  an  intereft  in  his  real  eftate  undilpoied 
of  s  and  that  as  the  devifee  did  not  live  to  attain 
his  age  of  twenty-one  years,  nothing  became 
vefted  in  him,  but  the  devife  to  him  failed  ia 
event,  and,  cpnfequently,  that  the  teftator's  heir 
at  law  is  entitled  thereto,  as  undifpofed  of. 


M» 
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UPON  a  devife  to  the  right  beiri  of 
the  teftacor^  his  foo  e^cceptcd. 


C.  £,|  \>y  wHJ^  fays,  *'  After  the  deceafe  of  my 
^^  wifcj  I  devife  to  the  eldeft  fon  of  my  foA 
<'  B.^  begotten  or  to  be  begotten^  all  my 
^*  eftates  in  — — -»  for  his  life;  the  fecond 
<^  fon>  all  my  eftates  in  the  county  of  ^^ 
*<  for  his  life,  and  fo  on.  In  the  fame  man^ 
'*  ner,  to  all  the  fons  my  fon  may  have  i 
'^  if  but  one  fon,  then  all  the  real  eftates  tq^ 
^^  him,  for  his  life  i  and,  for  want  of  heirs 
^^  in  him,  to  the  right  heirs  of  me  the  faid 
**  C.  J8.,  for  ever,  my  fon  excepted,  it 
'^  being  my  will' he  fhall  have  no  part  ia 
**  my  eftates/' 

The  tcftacor  died,  leaving  his  fon  B.  and  four 
•daughters.  Upon  a  devifavit  vel  non,  a 
verdift  was  given  in  favour  of  the  will 
.  above  ftated  i  and,  in  a  caufe  in  the  Court 
of  Chancery^  it  was  decreed,  that  the  rents 
and  profits  of  the  teftator's  real  eftates  be* 
longed  to  his  fon,  as  a  refuhing  truft,  un« 
til  he  (hould  have  a  fon« 

02  The 


The  fin  fuffered  a  recovery,  devifed  the  eftattt 
away  from  his  fifters,  and-  afterwards  died 
without  ever  having  had  a  child* 


«   '.  ••      '     •     /. 
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fqrm  or  cbme  at  any.  fatis!faao*ry  opinion  upon  it. 
The  devife  is  here  taken '196 /r^jw  ^fpe  aeseqfe  of 
the  wife,  wVtfiout  any  .pcccedlrigf' cftate  being 
limitCQ  to'hefr,  or  any  bpay^elfe,  it 'I  Am  in- 
formed,  16  fappbrt  the  limitations  to  the  fons 
of  JB.,  t;he  tcftator's  fon,  z^^rematna^rs.  There* 
fore>  as  no  fuch  fon  was*i»  etfe'zi  the  teftator's 
deceaie,  thefe  limitations  muft  enure  asexecu^ 
toryycyilcs,  ^i^  Hopl^irfs  .y^;Hppkins,  C^.  iem^^ 


The  utmoft  extent  of  any  of  thefe  limita^ 
tions  appean^  t»  have  l»etii,  ia'^ftate  tail  arif. 
ift^  by  implication  oa  t^e  Uft  limication  w^onc 
fBch  foii'j  (if  but  one^)  for  Kis  Ufe;  and/  for 
want  of  *dfrj  in  him,  »  the  irigl^i  heirs  ff  the 
tifiatory  excepting  his  Ton ;  for  this  limitation 
over,  to  any  pcrfon  in  any**  Ihape  anfwering  the 
defcription  of  heirs  ef  the  ttftatovy  confined  the 
preceding  words,  znA  for  want  of  heirs  of  biiA^  to 
heirs  of  bis  iodj  y  for  there  could  be  na  default 

of 


of  heirs  g^neral^  whiUt  any  .perf«fn  ctifted  Ca- 
pable of  anfwering,  in  any  d^gree^  or  under  any 
ie9ception>  the  dcfcription  of  heir^  of  the  tefta^ 
tor :  fo  chat  tl)e  effedb  of  the  Itmitaci^n  appears 
to  be  an  executory  deyife  £o  a  future  fon  of  Bi^ 
^nd  the  heirs,  of  his  body  i  and^  in  default  af 
fuch  iflue,  to  the  telUtor's  righx  heirs^  excepting 
^/i^^i  which  linaitation  to  his  right  heirs,  if 
^unaccompanied  with  the  gpcjception,  would  clearly 
have  been  a  nullity  in  effed,  as  giving  the  heir 
loniy.  what  he  would  have  taken  paramount  th0 
Willi  by  his  better  tikk^  difcent^ 


*  1-' 


But  here,  the  exprefsly  excepting  out  of  the  de« 
fcripjion  of  right  h^irs  the  only  perfon  who,  if 
living!  could  be  right  hir,  accompanied  with  the 
poficive  declarauon  of  the  testator's  willj  that  his 
faid  fon  ihould  have  no  part  of  his  eftates,  ^Cp 
amounts  to.  an  exprefs  declaration  by  the  teftator 
himfelfj  that  he  did  not  ufe  the  words,  right  heirs^ 
m  their  tech/iical  legal  fenfci  but  tifed  them  in  a 
iqualified  or  reftrained  fenfe,  to  diftingui(h  and  . 
denote  perfons  to  whom  he  meant  to  devife  the 
eflateStfrpm  and  in  exclufionof  his  fon^  who  was 
his  right  heir  in  the  unexcepted  proper  technical 
ienfe  bf  the  word  >  for  the  exception  itfelf  ex- 
plains who  thefe  perfons  were^  namely^  fuch  as^ 
fxcefting  the  Jon,  or  fuppofing  him  out  of  the 
way,  would  anfwer  that  defcription.  To  be  furc 
there  is  an  apparent  inconiiftency  in  limiting  an 
eftatc  to  one*s  right  hitr,  excepting  the  perfon 
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atone  anfwering  and  filling  that  defcription,  as 
if  it  were  to  one's  right  beir^  excepting  onc*s 
I'ight  heir  $  but  this  only  proves^  that  the  teftator 
did  not  mean  to  ufe  the  words,  right  heirs^  in 
the  ^en(e^  from  which  fuch  a  contradidion  and 
abfurdity  mud  floW)  but  only  to  denote  fuch 
perfons  as  would  anfwer  the  defcription,  if  the 
excepted  pcrfon  were  out  of  the  way.     There 
feems  to  be  no  way  of  giving  any  effeft  at  all  to 
this  ultimate  devife^  without  fuch  a  con(lru£lion> 
^hich  brings,  us  to   the  point  of  the  greateft 
difficulty,    namefy,    whether  the  words^    right 
heirs^  may,  under  fuch  an  explanation  or  quali- 
fication,  as  arifts  from  the  exception  of  theper- 
foR  who  is  aAually  the  right  heir,  be  ufed  to 
denote  perfons  not  actually  right  heirs  ?    I  think 
the  cafe  of  IValker  v.  S'now^  Palm.  359,  fo  far 
as  it  goes,  is  an  authority  in  the  affirmative  of 
this  queftion  i   in  which  cafe,  upon  a  convey- 
ance of  lands  to  the  ufe  of  the  grantor  for  life, 
remainder  to  his  fons  fuccclfivcly  till  the  fixth 
fon,  in  tail,  remainder  to  the  right  heirs  male 
of  the  grantor;^  to  be  begotten  after  thejixth  Jon  j 
this  laft  limitation  was  held  to  be  a  contingent 
remainder,  though  it  is  clear  fuch  fon  could  only 
be  right  heir  male  of  the  teftator,  excepting  bis 
/txfirft/otis,  ^nd  their  iiTue  male;  that  is,  after 
the  removal  of,  and  fuppofing  the  preceding  fv%. 
fons,  and  their  ifTue,  out  of  the  way;  nor  do  I 
apprehend,  thjtt  the  dpcr^e  under  whifh  B.  i-e- 
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eeived.  the  rents,  diiring  his  life,  at  all  ui^^ 
fluenced  or  affe&ed  this  queftion  ;  for  although 
the  ttftator  put  a  negative  on  his  receiving  at^ 
pari  of  the  rents  of  his  eftates,  yet,  fo  far  as  the 
teftator  fubftituted  no  body  elfe  in  his  place  to 
receive  the  fame,  he  muft  of  neceflity  be  entitled 
thereto,  as  undifpofcd  of;  and  as  no  difpofition 
is  made  antecedent  to  that  to  a  fon  of  £.,  the 
intermediate  rents,  till  the  exiftence  of  fuch  fon 
could  be  decided,  were  undifpofed  of^  no  body 
could  claim  them  from  the  heir,  and  of  cpurfe 
the  heir  was  entitled  thereto. 

But,    upon   the  death  of  £.,    the    contin- 
gency on  which  the   limitation,    to  a  fon  of 
him,    being  determined,    the  perfon  to   whom 
the  eftate  was  limited  over,  in  default  of  fuch 
fon   and   iflue  of  his   body,  I    conceive,    took 
eflfedl,  if  thofe  perfons  are  afcercainable  under 
the  defcripcion  ufed  by  the  teftator ;  and  the  law 
will  admit  of  their  taking  under  fuch  defcrip- 
tion.     That  the  perfons  intended  are  afcertain- 
able  according  to  the  apparent  intent  of  the 
teftator ;  that  is,  that  he  meant  fuch  perfons  as 
would  be  his  right  heirs,  if  his  fon  were  out  of 
the  way,  as  he  has  endeavoured  to  put  him,  by 
the  exception  i  I  think,  there  can  be  little  quef- 
tion I  and  that  they  may  take  under  fuch  a  qua* 
lifted,  reftrided^  or  rather  explained  fenfe  of  the 
words,  right  heirs,  1  think,  the  authority  above 
cited,   and  alfOj   in   fomc  degree,    the  feveral 
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iSifes  ixrberem  ta  :pirlbn  b^  been  admitced  to 
take  under  the  defcripcion  of  heir  fpecial  \vk  tbo 
l^ectme  of  the  anceftor,  or  in  the  lifcdme  of  ail 
bw'  genifaly  (in  either  of  which  cafes,  the  *de-^ 
fcription  of  heir,  in  its  technical  fenfe^  was  in^ 
lipplkable,)  may  be  urged  as  authorities;  and; 
Emitting  the  defcription  to  have  been  fufficieatj 
the  p^fons  defcmbed  inuft  take  by  way  of  exe« 
culory  devife,  they  taking  after  or  in  the  piacu 
of  a  preceding   devife,   whkh   was  executbry, 
4nd^   cotafequeotly,   no  aft  of  the  heir  at  law 
could    bar    them.      Upo^n  thefe  principks»  I 
think^  the  claim  of  the  daughters  of  C.  B.  has 
a  very  prdbable  foundation^,  fuch  as,  were  it  my 
own  cafe,  I  'fhoifld  certainly  think  it  inctimbeoc 
bn  me  to  try,  by  an  cjeftmcnt,  againft  the  de- 
vifees  of  their  brother  B.     But  though  my  opi- 
nion inclines,  for  the  rcafons  1  have  delivered,  in 
favour  of  the  daughters,  yet  the  cafe  appears  to 
me  tp  be  of  ib  new  a  complexion,  that  I  cannot 
pretend  to  deliver,  or  mean  to  be  undcrllood^  a$ 
delivering  my  opinion  with  any  fort  pf  com 
^dence. 
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UPON  the  laft-mcntioncd  devifc,  "  to 
**  the  right  heirs  of  the  teftator,  his  fon 
♦•  excepted,"  where  the  cffeft  of  thofc 
words  is  cbnfidered  in  a  different  view. 


{n  the  cafe  laft  ftatcd,  one  of  the  four  daughters 
died,  leaving  children,  and  the  furvivors^ 
in  confequente  of  the  preceding  opinion^ 
brought  ejeftnnrcnts ;  and,  in  Michaelmas 
term  24th  Geo.  III.,  obtained  judgment 
;igainft  the  fon's  devifee.  They  afterward^ 
contracted  for  fale  of  the  cftate;  and  the 
concurrence  of  the  children  of  the  deceafed 
daughter  being  required  on  behalf  of  the 
purchafer,  it  became  a  queftion.  Whether 
the  (hare  of  the  deceafed  daughter  was 
tranfmifnble  to  her  reprefentatives  i 


The  queftion,  Whether  the  (hare  of  the  de- 
ceafed daughter  was  tranfmiffible  to  her  child- 
ren ?  feems  to  me  to  depend  entirely  on  the 
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point,  Whether  the  dcvifc  to  the  right  heirs  of 
the  teftator,  his  fon  excepted^  imported  a  te* 
nancy  in  common  to  the  perfons  anfwering  that 
defcripcion  ?  for  it  is  very  clear  they  could  not 
take  as  coparceners,  as  the  exiftence  of  the  (on 
abfolucely   prevented   their  taking  by   defcent. 
Their  title  muft  have  been  by  purchafc  under 
the  will^  as  perfons  anfwering  the  defcription  of 
iieirs  at  law  of  the  tedacor,  his  fon  excepted  i 
which  defcription  operated  as  a  dejignatio  perjati^t^ 
applicable  to  fuch  daughters^  who,  if  the  fon  had 
been  out  of  the  way»  (as  the  exception  put  him 
in  refpeA  to  the  lands  lb  devifed,)  would  have 
been  heirs  of  the  t^ftator$  and  the  judgment  in 
favour  of  the  three  daughters  has  decided^  that 
this  devife  vefted  in  the  daughters  (expedant  on 
the  preceding  eftates  limited  to  their  brother's 
fons,  whichj  I  conceivej  could  not  exceed  an  eftate 
tail  at  moft)  immediately  on  their  father's,  decea/e, 
and  was  not  a  remainder  contingent  to  fuch  per- 
fons as  ihould  anfwer  the  defcription  of  heirs  at 
law  of  the  teftator,  at  the  deceafe  and  failure  of 
fops  of  his  fon  B.  $  for,  had  it  been  fo,  the  rjever- 
fipn^  in  the  mean  time,  would  have  defcended  to 
fuchfo,n>  and  his  recovery  would  have  deftroyed 
fucb  contingent  remainders,  and  the  fee  difchar-. 
ged  thereof  would  have  pafFcd   by  his  will.     I 
therefore  ^(:onrider  it  as  admitted,  that  the  faid 
remainder  became  veiled  in  the  four  daughters,, 
wpob^tbc  t^eceafe^of  the  tcftator,  as  perfons  de* 

fcribed 
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fcribcd  by  the  words,  heirs  tf  the  teftator^  bis 
Jon  excepted'^  and  as  the  devifc  was  to  fuch  pcr- 

fons  for  ever,  it,  of  courfe,  gave  them  the  fee. 

I 

Now,  as  there  arc  no  wprds  in  that  devifc  ex- 

prcflive  of  a  tenancy  in  common,  between  or 

among  the  perfons  thereby  defcribed,  nor  any 

thing  in  the  nature  of  the  eftace  devifed  to  them, 

inconfiftent  with   a  joint  eilate,    I  do  not  fee 

what  is  to  prevent  their  taking  as  joint  tenants. 

In  the  fame  manner  as  if  the  devife  had  been 

to  them  by  name  i  and  if  fo,  on  the  deceafe  of 

the  one,   without  any  difpofuion  of  her  fhare, 

or  any  adl  by  her  or  her  fifters  to  fever  the 

joint  tenancy,  that  (hare  furvived  to  her  fifters, 

and  was  not  tranfmiflible  to  her  children.     The 

cafe  cited  from  Croke  Eliz.  431.  appears  to  be 

direflly  in  point;    for   though  it  may  be  ob- 

ferved    that,    in  the  cafe  fo  cited,  the  devife 

feems  to  have  been  to  the  daughters  by  name, 

and  their  heirs,  and  not  to  them  by  the  defcrip* 

tion  of  heirs;  yet  that  does  not  diftingui(h  it 

in  efFcft  from  the  prefent  cafe;    for  whoeirer 

admits  that  it  operated  as  a  devife  to  the  daugh* 

rers  in  fee,  admits,  I  conceive,  it  was  in  effed:  z 

devife  to  the  daughters,  and  their  heirs,  which 

would   be  exaftly  the  cafe  cited.     The  devife 

was   to  the  right  heirs  of  the  t^aiar^    bis  Jm 

excepted  \    what   was  this  but  a  devife  to  perf- 

fon$  anfwering  a  *cf  rtain   defcripttoni   and  ih« 
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£m\t  in  elFeA  as  jf  it  bad  been  to  fuch  perfoi^ 
for  evcri  h^d  thjt  teftator  fai4  to  fuch  pcrfons  for 
ever,  as  would  be  my  heirs  at  law,  if  my  fon 
were  out  of  the  way  ?  I  think  it  could  hardly 
have  been  contended,  that  fuch  perfons  could 
take  otherwife  than  jointly,  as  they  could  not 
take  by  defcent,  on  account  of  the  exiftencq  of 
the  fon.  The  daughters  were  fuch  perfons, 
and  therefore  1  think  the  conclufion  e^^t^nds  tQ 
tkenn. 


It  does  not  appear  to  me  that  any  dilfer- 
cnce  in  the.  mode  of  defcribing  the  objcfts  of 
k  devife,  unlefs  in  cafe  of  heirs  at  law,  which 
the  daughters  were  not,  can  alter  or  vary  the 
hature  of  the  eftate  devifed.  A  limitation  (ex- 
cept in  tail)  to  perfons,  whether  afcertained  by 
name,  or  other  circumftance  of  defcription,  ap« 
pli cable  to  them,  I  apprehend,  makes  theoy 
joint  tenants,  if  there  are  no  words  to  fever  the 
intereft.  In  the  prefent  cafe  there  are  noocj 
i^nd  if  they  are  to  take  in  common,  it  muft 
be  by  implication ;  and  if  there  is  any  ground 
for  an  impli(:a|;ion  of  that  fort,  I  conceive^  if 
mud  be  in  the  defcription  of  heirs  of  the  tefta* 
tor,  .,&r.  that  thereby  the  teftator  meant  fiot 
only  that  the  perfons  anfwering  that  defcripiioo 
ihould  tal^e^  but  that  they  0)ould  a}fo  tike  a$ 
if.  they  wer^  heirs.  But  this  intent  could  not 
Ifike  tStQ^ribccziaie  they  could  not  lake  as  co^ 
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parcener^ ) '  and  t)  butld  one  impHeadoii  upon*' 
another,  iby  argoin^i  ftr(b>  tbac  a  devife  invfi 
fiijSBi  chaf  pcipf<D!M<ikoidd»cake*ia8  oo4reirs  in  cao^i 
par€enaFy>(  amiylfebomi]^,  fhaty  from  this  sai4 
plil^RtiQQi  H;i8f:toc»lpe  iitfetred,  -thaitbcjcaulc  thfrjr* 
could  not  take  as  coparceners,  they  ihou]d,tobtt 
as  tenants  in  confimon^  feems  to  be  running 
from  implication  into  mere  conjedtore,  and  that 
too  contrary  to  the  implication  from  which  it  is 
fuppofed  to  proceed.  If  the  dcvrfc  to  them  as 
heirs  implies  any  thing  in  refpeft  of  their  mode 
of  taking,  it  muft  be,  that  they  (hould  take  a^ 
heirs  in  coparcenary.  This  is  inconfrftent  with 
their  taking  as  tenants  in  common,  and,  confe-^ 
fequcntly,  cannot  imply  that  they  fhould  take  in 
common  ;  and  if  the  devifc  implies  nothing  in 
refpcdt  to  their  mode  of  takings  they  ©f  courfe 
cook  as  joint  tenants* 

Upon  the  whole,  therefore,  it  feems  to  me^ 
that  the  fillers  took  jointly,  and,  confequently, 
that  the  (hare  of  th^  deceafed  furvivcd  to  the 
other  two ;  and  if  fo,  the  iffue  of  the  deceafed 
fitter  are  not  neceffary  parties  to  make  a  title  to 
a  ptirchafer.  But,^  confidering  that  this  point 
may  ftrikc  other  gentlemen  in  a  different  light, 
as  it  has  done  the  counfel  already  confulted  on 
behalf  of  the  porchafer,  I  think  fuch  purchafer 
wnnot  be  advifcd  to  take  the  title  fubjeft  to 
ibe  queftiof),   and,  confe<|uen{Iy,  tbaii,  in  or« 
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der  to  avoid  it,  he  will  z&  prudently  in  re-* 
quiring    the    concorrence   of  the    children  of. 
the  deceafed   fifter  in  the  conveyance,  thoogh 
I  cannot>   for  the  reafons  i  have  noentionedy 

conHder   them   as   encitled   to  their  mother's 
&are» 


.       Ill 
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THAT  the  remainder  limited  by  the 
following  devife  is  not  contingent,  but 
vefted : 


A.i  by  will,  fays,  ^*  I  devife  to  my  cldeft  fon 
^*  B.  my  eilate  called  X,  to  hold  the  fame, 
^^  and  to  take  the  rents  thereof  for  his  own 
*'  ufe,  until  my  fon  C.  (hall  attain  the  age 
•*  of  twenty-one  years,  in  cafe  my  faid  fon 
<<  C.  fhall  fo  long  live  %   but,  if  my  faid 
^  ^^  fon  C.  fhall  die  under  age,  and  wichpuc 
<^  iflue,    then  to  hold  the  fame  as  afore- 
<'  faid,    until  my  fon  D.  fhall   attain  his 
'<  age  of  twenty-one  years  \  and  from  and 
*^  immediately  after  my  faid  fon  C.  fhall 
**  attain  his  age  of  twenty-one  years,  then 
«*  I  give  my  faid  eftate  called  X*  to  rny 
<^  faid  fon   C,    his   heirs  and  afllgns,  for 
**  ever;  but  in  cafe  my  faid  fon  C.  fhall 
^^  die  under  age,   and  without  iffue,   and 
^^  my  faid  fon  D.  fhall  live  to  attain  his 
"  age  of  twenty-one  years,  then  I  devife 
<'  the  fame  to  my  faid  fon  D.,  his  heirs  and 
^*  afllgns,  for  ever/' 

Had 
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HAt>  the  above  cafe  cdmc  before  me  In  the 
firft  inftance^  and  before  it  had  been  the  fubjeA 
of  any  other  opinion,  or  of  any  jjudjcul  deci- 
fion^  I  ihould  have  beeH  of  opiniop,  thaf  C.^ 
the  tcftator's  fon,^took  a  vejied  eftate  of  inhe- 
ritancej  fubjcft  to,  and  in  remainder  e^^pe&ant 
on,  the  preceding  ch^^tcel  intereft  liailited  ta  his 
elder  brother^  till  he^  C,  canic  of  age,  if, he  fa 
long  lived. 

The  general  tenor  of  cafes  (as  obfefvcd  by 
hlackftone,  in  arguing  the  czk'of  Denn  v^Sat- 
iertbwaiti^  i"  Black.  Rep,  520.),  ever  fince 
Borajion*^' czk^  3  Co.  19*,  are  ftrong  to.  this 
purpofe.  ,  Sonne  of  thefc  cafes  have  bceg  where 
the  firft  limitation  was  for  the  benefit  of  ctber 
fer/hns  than  'the  devifce  of  the  inheritance;  in 
others,  the  particular  intereft  firft  limited,  has 
been  in  truft  for  him*  The  prcfent  cafe,  is  of 
the  former  defcription/  and,  I  think,  oa  that 
very  ground,  is  the  ftrpnger  for  the  device  of 
the  inheritance;  becaufe  clear  of  the  objed^ion^ 
that  a  chattel  intereft  for  the  benefit  of  a  de- 
vifee,  feems  inconfiftent  with  an   intent  of  his 

taking 
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taking  the  vejied  inheritance  at  the  fame  time. 
The  dccifions,  however,  have  been  in  favour 
of  the  vefting  of  the  inheritance  in  both  cafes. 
It  is  true  that,  in  the  prefent  cafe,  the  devife 
of  the  fee  to  C.  on  his  attaining  twenty-one, 
is  not  abfolute^  but  the  eftate  is  given  to  his 
brother  D.  on  C.'s  dying  under  nge,  and  with- 
out iflue. 

But  this  circumftance  does  not  appear  to 
me  to  take  the  prefent  cafe  out  of  the  rea* 
fon  of  the  authorities  cited  in  favour  of  C. 
Had  the  limitation  over  to  D.  been  abfo-^ 
lute,  and  made  to  depend  on  the  only  poJJibU 
alternative  to  the  event  on  which  the  eftate  is 
exprefsly  limite4  to  C,  viz.  CJ's  dying  under 
iwenty'Onei  there  might,  perhaps,  have  been 
fome  ground  to  fay,  that  the  period  of  the  efiate^s 
vefting  was  poliponed  till  the  event  of  C.'s  at* 
taining  twenty-one  (hould  be  decided,  as  the 
difpoHtion  then  might  have  been  conQdered  as 
contingent,  with  a  double  afpedt;  complete  on 
4fne  hand^  if  failing  on  the  other.  But  the  li« 
4Tiitation  to  D.  is  not  to  take  effefl  on  the  failure 
of  the  event  on  which  the  inheritance  is  ex* 
prefsly  limited  to  C,  and  therefore  is  no  com- 
plete alternative  to  or  fubftitute  for  ir,  fo  as  to 
warrant  the  conftrudion  of  the  two  limitations 
being  hinged  on  one  common  contingency.  So 
far  from  it,  the  limitation  over  to  D.  is  on  aa 
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event  which  implies  an  idea,  and,  eonfequentir, 
intent,  in   the   teftator,    that  the   preceding  K- 
.  mitatton  to  C.  would  be  effedtuai,  if  he  did  not 
limit  the  eftace  over  to  H.^  in  the  event  of  C*s 
death    under    twenty-one,    and    without   iflue. 
For  if  the  teftator  had  not  confidered  the  eftate 
as  tranfmiSible  to  the  iflue  of  C,  in  cafe  of 
his  dcceafe  under  twenty-one,  it  was  nugatory 
to  conneSl  the  failure  of  fuch  iflue  with  his  death 
under  age,  as  part  of  the  condition  on~  which 
the  eftace  was  to  go  over ;  and  it  feems  clear, 
the  eftate  could  nor,  in  that  event,  be  tranf- 
miffihle  to  fuch  iflue,  to  whom  no  devife  thereof 
had  been  made,  unlefs  they  could  take  fay  de«* 
fcent  from  their  father*     Can  there  be  a  ddubt, 
that  the  teftator  intended  the  iffne  of  C»  dyin^ 
under    twenty-one    Ihould   take  ?      Would   he 
have  given  it  over  to  D.,  in  the  event  of  C/s 
dying  under  twenty-one  without  ijfue,  and  have 
left  it  to  defcend  to  bis  own  heir  at  law,  if  C. 
died  under  that  age  leaving  ijjfue  ?     Could  -the 
teftator  entertain  an  idea,  thsit  C/s  iflue,  if  not 
intended   to    take  themftlves,    ihould   prevent 
D/s  taking,  when  he  devifed  the  eftate  over  to 
D.  on  C/s  death  under  age,  and  wtbout  iffuet 
The  latter  part  of  the  reftrlAion  is  manifcftly 
intended  to  prevent  D/s  taking  in  exclufidn  of 
fU4h  ijjue.  •  If  fo,  the  intent  is  manifeft,  that  fuch 
iflue   ihould    take.     Such  iiTue^  it  feems,  can- 
not tak€^  uftlcfs  Vire  confider  the  eftace   of  in- 
heritance 
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lieritanc€  as  vefted  in  C.  The  authorities  ia 
point  warrant  fuch  a  conftru6tion  i  and  there- 
fbre,  I  am  of  opinion,  that  it  would  pre- 
*xail  in  the  prefent  cafe.  It  foUowSj  that  I 
cannot  advife  T^  to  profecute  the  appeal  in 
queftion. 


r a  THAT 


f  12  Cases  and  Opini«vs« 


THAT  a  dcvifc  in  truft,  for  the  firft 
fon  of  J.^  when  he  attained  the  age 
,of  twenty- five  years,  is  not  a  con* 
dition  precedent,  which  muft  happen 
to  give  effeft  to  the  fubfequent  limita- 
tions, but  only  a  precedent  eftate,  at- 
tended with  fuch  limitations* 


X,  by  will,  gave  to  D.  and  his  heirs,  his  lands 
at  2*.,  upon  truft,  for  his  wife,  for  life; 
and  after  her  deceafe,  and  payment  of  an« 
nuitifs  and  certain  debts,  to  convey  the 
fame  unto  and  to  the  ufe  of  the  firft  and 
eldeft  fon  of  his  coufin  A.^  when  fuch  firfk 
fon  attained  his  age  of  twenty-five  yearSy 
in  cafe  his  faid  coufin  fhould  have  or 
leave  any  fuch  who  fhould  attain  his  faid 
age  of  twenty-five  years,  for  his  life  only, 
with  remainder  to  truftees  and  their  heirs, 
to  preferve  contingent  remainders  during 
his  life  I  and  after  the  deceafe  of  fuch  firft 
fon,  to  his  firft  and  other  fons  in  tail-malct 
fucceflively  $  and,  for  default  of  fuch  ifTue, 
to  the  ufe  of  the  fecond^  third,  and  all  and 

every 
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f  very  other  the  fon  and  fons  of  the  body 
of  the  faid  A.^  lawfully  to  be  begotten, 
feverally,  fucceflivrly,  and  in  remainder, 
one  after  another,  in  order  of  birth,  for  and 
during  the  term  of  his  and  their  natural 
life  and  lives  only,  i^rith  remainder  to 
truftees  to  preferve  contingent  remainders, 
with  the  like  remainders  to  their  firft  and 
other  fons  in  tail,  with  a  preference  of  the 
elder  fucceflively  to  the  younger ;  and,  in 
default  of  fuch  iflfue,  to  convey  to  B.  (qv 
life,  and  to  his  firft  and  other  fons  in  tail, 
remainder  to  C  and  his  firft  and  otbef 
fons  in  tail,  remainder  to  A.  in  fee. 

A.  had  one  fon  living  at  the  death  of  JT,  but 
who  died  under  twenty-five,  and  he  has 
no  other  iflfue.  B.  is  living.  C.  is  dead 
without  iflfue. 


It  feems  to  me,  that  the  limitation  to  A\ 
fon  attaining  the  age  of  twenty-five  years,  may 
be  underftood  as  confined  to  his  firft  and  eldeft 
/on^  and  not  to  mean,  bis  firft  and  eldeft  Jon  ai^ 
taining  that  age.    For  the  devifc  is  to  Jiiis  firft 
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and  eld(fi  Jon^  when  Juch  Jirfi  Jon  Ihould  atuin 
his  age  of  twenty-five  years.  And  though  the 
words,  ^'  in  cafe  his  faid  coufin  fliould  have 
**  <a»y  Jucb  who  Jbould  attain  bis  /aid  age  of 
*'  twenty-five  years^*  may  be  urged  as  extend- 
ing it  to  the  firil  fon  attaining  that  age,  yet,  if 
we  refer  the  word  fucb  to  the  fon  before  men^ 
tioned,  it  will  then  be,  of  fuch  firft  fon,  and  the 
limitation  over  to  the  fccond  and  other  fons 
of  ji.  is  not  attended  with  any  fuch  reftric* 
tion.  This  conftruftion,  I  thiqk,  is  warrantied 
by  the  words,  and  will  fupport  the  will,  in  the 
event  that  has  happened ;  whereas  the  contrary 
conftru£lion  would  probably  fubvert  the  greater 
part  of  it;  and  therefore  I  choofe  to  adopt  the 
former. 

Under  this  con(lru6lion,  as  ^,  had  a  fon 
born  in  the  teftator's  lifetime,  to  anfwer  fuch 
defcription  of  his  firft  and  tldeft  fon,  I  think 
the  limitation  to  him,  on  his  attaining  twenty- 
five  years  of  age,  was  good,  which  other- 
wife  would  not  only  have  been  void  in  itfelf, 
but  might  have  precluded  the  validity  of  the 
fubfequent  limitations.  And  if  that  limitation 
was  good,  the  fubfequent  limitations,  which 
muft  at  fanheft  have  vefted  on  fuch  fop's  at* 
taining  twenty-five,  I  think,  were  alfo  good, 
and  took  eflPeft  accordingly,  on  the  death  of 
fuch    firft  fon :    For    I    do   not   confider  the 

preceding 
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prece4ing    limHa,tion    to    the   firft  fon  of  ^f., 
when  he  attained  the  age  of  twenty-five  ycars^ 
a^  a  condition  precedent^  which   muft  happen 
in  order  to  give  cffcfl  to  the  fubfcqucnt  limita- 
tions, but  only  as  a  precedent  eftate,  attended 
with  fuch  limitations,  as  in  the  cafe  of  Scatter^ 
wood  V.  Edge^   i  Salk.  229.     Gulliver  w.  fFtckett^ 
I    Wilf.    105.       I    the^rcfore    incline   to   think, 
that  the  contingent   limitations   to  A.*s  fecond 
and  other  Tons  are  (lill  fubfifting;  for  though 
they  are  contingent^  the  legal  eftate  in  the  truf- 
tee  fupports  them  ;  and  though  confined  to  theif 
lives,  they  are  not  void  on  that  account;  for 
an  eftate  for  life  may  be  limited  to  the  unborn 
child  of  a  perfon  in  ejfe^  but  the  limitation  to 
their  firft  and  other  fons  is  void  i  though,  upon 
the  manifeft  intent  of   the  teftator,    that  the 
eftate  fhould  go  to  the  iflue  male  of  fuch  fons 
of  A.^    and   not  go  over   till  failure  thereof, 
I    apprehend,    the   Court  of  Chancery   might 
decree   eftates    in    tail  male  to  A*%  fons,    ac- 
cording to  the  cafe  of  Humberfton  v.  Humber- 
fim^  I  P.  Wms.  332.     Subjedt   to    thefe    con- 
tingent   eftates,    B.^    the    devifee,    appears    to 
be  entitled  for  his  life,  remainder  to  his  firft 
and    other    fons,    fucceffively,    in    tail    male; 
remainder    to  A.    in    fee;    for  C,    it    feems, 
is    dead    without    iiTue.       As    to  D.,   he  ap- 
pears to  have  taken  the  whole  legal  eftate  in 

p  4  fee. 
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&e^  for  the  purpofe  of  the  trufts;  and  there- 
fore^  all  the  above  eftates  are  merely  equii^-^ 
able,  or  truft  eftaces.  Thefe  are  my  fenci- 
ments  on  the  conftrudion  of  the  will ;  but  I 
think  it  a  cafe  of  difficulty,  and  liable  to  dtflfer- 
ent  opinions. 


THAT 
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THAT  the  following  words  in  a  will 
give  that  fort  of  executory  devife^ 
whereby  the  limitation  over^  on  a 
particular  ev<ntj  is  made  to  defeat  a 
fee  fimple  prcvipufly  vefted. 


X,  by  will,  fays,  "  I  devife  my  lands  and  tc- 
**  nements  at  P.  unto  ntiy  wife,  for  her 
*<  life;  and,  after  her  deceafe,  I  give  the 
^<  fame  unto  my  daughter  B.,  and  to  her 
'^  heirs  and  afligns  for  ever;  but  it  is  my 
<<  will,  that  if  the  faid  B.  X  my  daugh* 
"  ter  ihall  die  before  attaining  her  age 
«*  of  twenty-one  years,  without  iffue  of  her 
<(  body  lawfully  to  be  begotten ;  or  if  fuch 
<^  iflue,  if  any,  (hall  alfo  die  before  attain- 
"  ing  his  or  her  age  or  ages  of  twenty-one 
'*  years,  then,  from  and  after  the  death  of 
*^  the  faid  B.X.  my  daughter,  and  of  fuch 
*'  iflue  fo  dying  as  aforefaid,  I  devife  the 
''  iame,  fo  given  to  the  faid  B.  my 
*'  daughter,  and  her  heirs,  as  aforefaid, 
*^  unto  my  wife,  for  her  lifei  and>  after 
"  the  death  of  my  faid  wife,  and  of  my 
''  faid  daughter  £.,  and  fuch  iflue  fo  dying 
'*  as  aforefaid^  I  devife  the  fame  preipifes^ 
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*'  fo  given  to  the  fald  5.  my  daughter^ 
"  and  her  heirs,  as  aforcfaid,  unto  A.  my 
**  daughter,  and  to  her  heirs,  for  ever/' 


The  difficulty  of  this  cafe  feems  to  me  to 
reft  on  the  ambiguity  in  the  reference  of  the 
words,  fucb  ij^e^  if  any^  m  the  dcvife  over  to 
the  wife,  and  daughter -/f.  If,  by  thefe  Vi^ords, 
wc  underftand  only  ijfue^  which  B.  might  leave 
on  her  dying  under  the  age  of  twenty^  one j  then, 
as  B.  has  attained  that  age,  the  executory  li- 
mitation over  has  failed,  and  the  fee  funple 
firft  devifed  to  her  is  now  become  indefeaGble; 
and,  if  fo,  (he  may  difpofe  of  the  eftatfts  by 
will. 

In  all  events,  this  will  be  the  conftruAion, 
if  we  confider  the  teftaior  as  providing  only  for 
the  contingency  of  his  daughter  /?.'s  dying 
tinder  twenty-one,  either  wiibout  ijfue^  or  leav^^ 
ing  ijfue  that  Jhould  not  live  to  attain  that  age ; 
and  this  appears  to  me  the  mod  probable  con- 
ftruftion  i  for  the  contingency  of  -P.'s  dying  be- 
fore her  attaining  her  age  of  twenty-one  years, 
I  think,  runs  through  the  whole  devife  over, 
and   is   connqded   as    well  wit^   the  event  of 

her 
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her  not  leaving  iirue>  as  of  her  leaving  any 
that  fhould  not  live  to  that  age.  The  tefta- 
tor's  intent  appears  to  have  been,  that  if  nei-- 
iber  B.j  nor  any  iflue  of  her,  attained  the  age 
of  twenty-one,  then  the  effates  (hould  go  over 
to  ji.^  and  that  both  herfelf  and  her  iflue,  if 
ihe  had  any,  muft  die  under  that  age  to  en- 
title j1. 

The  claufe  containing  the  devife  over  is  not 
quite  pcrfeft,  and  requires  fome  words  to  fup- 
ply  it  i  and,  I  conceive,  it  is  mod  conHftently 
fupplicd  by  reading  it  thus,  namely,  "  If  the 
•*  faid  B.  X.  my  daughter  (hall  die  before  at- 
^^  taining  her  age  of  twenty-one  years,  or  with- 
**  out  iffue  of  her  body  lawfully  begotten,  or 
**  leaving  iffue^  and  fuch  iffue  fhall  alfo  die, 
**  6f^."  The  contingency  of  her  dying  with- 
out iffue  is  exprefsly  conneded  with  that  of 
her  dying  under  twenty  one.  The  alternative  to 
her  dying  under  age  without  iffue  was,  her  dy- 
ing under  tkat  age  leaving  ijfue.  Indeed,  the 
latter  contingency  of  jB./s  iffue  dying  under 
twenty -one  feems  to  me  exprefsly  conneSfed  with 
the  event  of  her  own  death  under  age^  by  the 
word  al/o^  when  the  teftator  fays,  or^  if  fuch 
iffue,  if  any,  fiall  also  die^  &c.  Here  the 
word  "  alfo'\  has  no  proper  objcft  of  refer- 
ence to  connedt  the  death  of  the  iffue  with, 
but  the  death  of  the  mother,  as  before  ex- 
preffed,    and   is  equivalent  to  likewi/e,   or,  as 

well . 
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well  as^  their  mother;  and  the  coupling  the 
death  of  B.^  and  her  ilTpe,  with  the  copulative 
conjunflion  and^  in  all  the  fubfequent  claufes 
of  limitation  over,  corroborates  the  conftruc« 
tion.  Befides,  here  is  no  devife  over  in  the 
event  of  5/s  dying  after  twenty- one^  without 
ijfue.  And  it  could  never  be  the  teftator's 
meaning,  that  the  eftaces  fhould  go  over  in 
the  event  of  S.'s  dying  after  age,  leaving  any 
iJfue  that  fhould  not  live  to  twenty-one,  and 
yet  not  go  over  on  her  death  without  leaving 
any  iJfue  at  alL  But  we  incur  this  inconfift- 
cncy,  if  we  do  not  confidcr  the  latter  part 
of  the  contingency,  '*  cr,  if  fuch-  ijfue^  if  ary^ 
**  &c/'  as  coupled  with  the  event  of  5/s 
dying  under  age,  as  well  as  the  former,  namely, 
that  of  her  dying  without  iJfue. 

Upon  the  whole,  therefore,  I  incline  to  the 
opinion,  that  the  devife  to  B.  was  a  devife 
in  fee,  with  an  executory  devife  over  to  her 
mother  for  life,  and  to  the  fifter  A,  in  fee, 
on  the  event  of  £.'s  neither  living  to  attain 
the  age  of  twenty-one  years  hcrfelf,  nor  leav- 
ing any  ifTue  that  Ihould  attain  that  age;  or, 
in  other  words,  of  her  dying  under  twenty-one 
years  of  age,  without  leaving  iflue  that  ihould 
live  to  attain  that  age. 

If  I  am  right  in  this  opinion,  the  contin** 
gency  on  which  the  devife  depended,  has  failed 

by 
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by  her  attaining  twenty*one ;  and,  as  her  eftate 
in  fee  is  thereby  beconne  indefcafiblei  {he  may 
difpofe  of  both  freehold  and  copyhold,  as  (he 
pleafes,  by  will,  or  otherwife,  (fuppofing  the 
copyhold  properly  furrendered,)  whether  flic 
dies  without  ifltie  or  not,  either  in  the  life- 
time of  A.y  or  afterwards.  As  to  B.'%  taking 
an  eftate  tail,  I  fee  no  fufiicienc  ground  for 
it ;  for  whether  we  confider  the  event  of  her 
leaving  iffue,  as  coupled  with  that  of  her  own 
death  under  age,  or  not,  yet  it  is  clear,  the 
limitation  over  was,  in  the  event  of  hfr  at* 
taining  age,  conBned  to  the  contingency  of 
her  not  leaving  ijfue  that  Jhould  live  to  attain 
^wenty^one,  which  is  inconfiftent  with  the  na- 
ture of  an  eftate  tail.  I  therefore  cannot  fee 
any  neceflity  for  her  fuffering  recoveries  in 
this  cafe.  But  as  one  of  the  gentlemen,  of 
whofe  opinions  copies  have  been  left  with  thia 
cafe,  has  fuggefted  a  doubt  on  this  point,  it 
may  be  prudent  to  obviate  the  like  doubt  in 
future^  by  fuffering  recoveries  of  the  feveral 
eftates. 


THAT 
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THAT  a  devife  lo^&eaitors,  of  lands 
in  truft,  to  feU>  U  within  the  ftatute 
of  21  Henry  VIII.  c*  4.,  providing^ 
fbat  where .  lands  are  willed  to  be  fold 
iy  executorSy  though  parS  of  them  r«- 
fufe^  yet  the  reft  of  them  may  fell. 


DireAions  for  a  conveyance  under  thofe  circuoi* 
fiances* 


This  being  a  devife  to  executors^  of  lands  to 
be  ioXdi  Iff  themy  I  apprehend^  it  is  within  the 
ftatute  21  Henry'yWl.  c.  4.,  whereby  it  is  pro^ 
videdy  that  where  lands  are  willed  to  be  fold  by 
executors,  though  part  of  them  refufe>  yet  the 
reft  might  fell;  vide  Co.  Litt.  113.  a.  And  the 
cafe  of  Bonifaut  and  Sir  Richard  Greenfield^  Cro. 
Eliz.  8o«,  feems  diredly  in  point.  I  therefore, 
conceive,  that  the  two  afling  executors,  in  this 
cafe,  might  fell  the  lands,  upon  the  refufal  of 
the  third  to  concur  therein ;  and  as  the  ne- 
phew's formal  renunciation  of  the  executorfhipj 
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^ould  manjfeft  his  rcfufal  to  take  upon  liim  the 
adminiftration  and  difcharge  of  the  will,  I  think, 
it  would  be  proper,  on  that  account  only, 
though  ufelefs  in  any  other  refpeft ;  for  it  would 
neither  diveft  him  of  any  eftate  veiled  in  hioi 
by  the  dcvife,  nor  bind  him  from  hereafter 
jtoming  in  to  prove  the  will,  and  aft  as  exc- 
tutor,  if  he  pleafcd,  it  being  made  during  the 
Irves  of  co-executors  who  have  proved  the 
will. 

Bur,  as  the  ftatutc  above  referred  to,  ex- 
prcfsly  provides  for  the  cafes,  where  part  of  the 
executors  refufe  to  take  upon  them  the  admU 
niftration  and  charge  of  the, will,  ^e.  I  thiqk 
the  formal  renunciation  of  the  exccutorlhip  dci- 
firable,  as  evidence  of  the  rcfufal  to  take  the 
charge  or  adminiftration  of  the  will.  But  aU 
though  I  think,  that  after  fuch  renunciation  by 
the  nephew,  the  two  fons  and  afting  executors 
tnight,  by  virtue  of  the  aft  referred  to,  make 
an  effeftual  and  valid  conveyance  to  a  purchaCer, 
ef-  the  lands  in  queftion,  yet,  as  it  is  out  of  the 
courfe  of  common  praftice,  and  this  is  the  cafe 
of  an  aftoal  devife  of  the  lands  to  the  executors, 
in  truft  to  fell,  which  is  not  exprefsly  mentioned 
in  the  faid  ftatute,  I  (hould>  to  avoid  all  quef-* 
tion  from  the  novelty  of  the  proceedings  amj 
render  the  title  per/eifly  mar ke failed  rather  think 
it  prudent  for  the  purchafer  to  require  the  con- 
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corrcnce  of  the  faid  nephew  in  the  conveyance  4 
or  that,  previous  to  the  conveyance  by  the  other 
two  executors,  he  fhould  rclcafe  to, them  all  his 
intcreft  in  the  truft  eftate ;  or  he  might,  upon  a 
bill  in  equity,  filed  againft  him  for  that  purpofc 
by  the  ceftuique  truft,  or  pcrfons  intercfted, 
making  the  other  executors  parties  be  dif- 
chargcd  by  the  court  from  the  truft,  and  direfted 
to  join  with  the  other  executors  in  conveying  the 
lands,  fo  as  to  veft  them  in  the  faid  other  exe- 
cutors,  and  fome  other  new  truftee,  to  be  ap- 
pointed in  his  room,  upon  the  trufts  in  the  will, 
who  may  afterwards  all  join  in  the  fale  and  con- 
veyance of  the  lands  accordingly.  And,  ab* 
ftra6ted  from  the  view  of  avoiding  all  future 
queftion,  that  might  alFcdt  the  facility  of  going 
to  market  with  the  title,  the  purchafcr's  ex- 
emption from  feeing  to  the  application  of  the 
purchafe  money,  probably  requires  the  concur- 
rence of  all  the  executors  or  truftees  In  the  re- 
ceipt for  that  purchafe  money,  and  therefore, 
may  render  it  prudent  for  him  not  to  accept  the 
title  without  fuch  concurrence,  unlefs  under  the 
fanftion  of  a  court  of  equity. 

As  to  the  mortgage,  I  conceive,  it  only  re- 
voked the  devife  of  the  lands  pro  tantOf  and  that 
fuch  devife  remained  good,  fubjedt  only  to  that 
mortgage.  The  conveyance,  as  propofed,  to 
a  nominal  purchafcr  or  truftee,  for  the  pur- 
chafing 


Casss  and  Opiniohs*  m,% 

chafing  executor^  would  be  the  regular  and  pro«>' 
pereft  modes  but  I  cannot  th|nk  a  purchafe  b/ 
either  of  the  executors  advifable  in  any  fliape^ 
as  all  purchafes  of  truft  eftatesj  or  any  part  of 
thenij  by  any  truftee  thereof^  are  highly  dif- 
countenanced  by  our  courts  of  equity  i  vide 
Wbelpdale  and  Cookfon^  i  Fez,  9* 


as? 
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THAT  a  devife  to  the  heirs  of  the 
bpdy  of  jf.^  tenant  for  ninety-nine 
years,  who  had  three  fons,  would 
not  be  abfblutely  barred  by'  their 
joining  in  a  fine,  unlefs  one  of  them 
fliould  happen  to  furvive  him. 


I  AM  of  opinion^  that  ^;  B.  took  no  more 
than  an  eftatc  for  ninety-nine  years,  determin- 
able on  his  life,  under  the  will  of  C.  D. ;  and 
that  the  fubfequent  limitation  in  that  will, 
to  the  heirs  of  his  body,  was  an  executory 
devife  to  the  perfon  who  fhould  be  fuch  heir  $ 
that  is,  the  perfon  anfwering  that  defcription, 
at  his  deceafe;  for,  regularly.  Nemo  eft  hares 
viventisi  and  here  is  nothing  in  this,  cafe  to 
take  the  word  heirs  out  of  its  regular  legal 
acceptation.  The  confequence  is,  that  this  ex- 
ecutory devife  cannot  be  barred  by  any  adk  of 
A.  J?.,  or  of  any  other  perfon,  who  is  nor, 
nor  ever  may  be,  entitled  under  fuch  execu- 
tory   limitation  y    and   as   neither   of  his  fons 

is. 
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IS)  or  tan  be  fo>  without  furviving  his  father^ 
I  a^pr(ehend>  no  a6fc  by  (hem  will  bar  fuch 
exccutdry  incerefl:>  unlefs  one  of  them  fhould, 
live  to  become  enticUd  to  it  on  his  father's 
death*  ^ 

For,  i  conceive^  that  a  fine  by  any  of  tHe 
fons,  not  living  to  be  heir  of  the  hody  of  the 
fatfier,  will  not  bar  his  own  iflTue,  who  {hall 
happen  to  be  fo,  and  entitled,  as  fuch,  to  the 
cftate  by  purchafe,  and  not  under  or  througfi 
his  parent.  I  think  it  clear,  that  fuch  fine 
will  xiot  operate  as  i  baf  to  firch  ^flVre,  urfdef 
the  ftatmes  of  fines>  b^caufe  the  hrids  were 
not  entailed  to  the  perfon  fo  levying  ffie  falnnre, 
cr  any  of  his  ahcefforsj  tot  the  thiiW  wafs  to' 
the  heir  of  the  body  of  J.  B.i  which  any  tod 
of  his  dying  in  hisf  lifetime  CO"ultf  not  be. 
And  1  think  the  cafe  6f  Edwards  Jind  Rogets;' 

cited   by    Mr.  ,    Cro.   Cat.   524.  543.,    z'i 

well  as  the  cafes  put,  and  di'ffindibTts  tarken*, 
-^^^-  3J3»  in  Ma<kwiUiam^^  cafe,  drreftl]^  in 
point,  that  the  fine  would  nbt  Ibaf  fuch  ifltre;' 
in  fuch  cafe,  by  eftoppel,  fach  iffue  not  claim- 
ing the  eftate  as  heir  t!o,  liy,  or  fr6m  the  an-^' 
ccftor  levying  the  fine,  nor  naming  futh  an- 
ccftor  in  the  pedigree,  by  way  of  making  of 
derfving  any  title  from  or  thrcugti  hitV»,  but 
only  of  proving  ttiat  dcfrripiiort  in  himfelf, 
to  which  the  title  was  dcriveable,  from  a  dif- 
ferent fource, 

%7,  I  there- 
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I  therefore   do  not  think>    that  A.  S,  and 
his    fons   can^   by  any    means,    make  a  title, 
otherwife  than    fubjed  to  the  eventual   righc 
of  any  iflue  of  the  father  or  fons>  who,  in  cafe 
of  the  deaths  of  any,    or  of  all  the  prefent 
fons,  in  the  father's  lifetime,  may  happen  to 
be  the  heir  of  his  body  at  the  time  of  his  de* 
ceafe.      Subject   to    fuch  contingent   claim,  I 
think  a  title    may   be  made,    by    the    father 
and  his  three  fons  joining  in  a  fine ;   that  is, 
I  think,  that  a  fine  by  the  father  and  his  three 
fons  will  make  a  title,    in  the  event,    either 
of  any  one  of  his  faid  fons  becoming  heir  of 
his  body,   at  the  time  of  his  deceafe,   as  the 
intail  will  then  have  attached    in   fuch   fbn ; 
and  all  claiming  under  that  intail  afterwards, 
muft  claim  through   him,    and,   confequently, 
will   be   barred   by  his  fine;   or,  in  the  event 
of  all  the  faid  fons  dying  without  iffue  in  their 
father's    lifetime,    and   his  dying  without  any 
other  iflue.     For  the  inheritance  in  fee,  which 
defcended  to  him   from    his   brother   £.,   ex- 
peftant  on  failure  pf  heirs  of  his   body,  will^ 
of  courfe,  pafs   by  his  own  conveyance.    But 
if  A.  B.   is  not  heir   of  the  teftator,    I  think> 
fuch  heir  fhould  alfo join  in  the  conveyance,  in 
refpeA  of  the  freehold,  which  feems  to  have  de- 
fcendcd  to  him  during  A.  BJ'%  life. 


THAT 


Cases  and  Opinioks.  329 


THAT  where  lands  arc  fubjcftcd  to 
^a  charge  by  a  will,  with  a  devife  to 
the  heir  in  fee,  retraining  poffellion 
till  payment  of  the  charge^  the  heir 
will  ftill  take  by  his  tide  of  defcent, 
and  not  by  purchafe. 


It  feems  now  to  be  clearly  fettled,  however 
formerly  difputed,  that  a  charge  by  a  will  does 
not  make  the  heir,  to  whom  the  land  is  de-« 
vifed  fo  charged,  a  purchafer;  vide^  amongft 
other  authorities,  Allen  v.  Heber^  i  Black. 
Rep.  22,  and  the  cafes  there  cited.  And  that». 
in  order  to  make  him  a  purchafer,  the  tenure 
or  quality  of  the  eftate  muft  be  altered  \  that 
is,  he  muft  take  an  eftate  different  in  quan- 
tity or  quality  from  what  he  would  have  done 
if  the  eftate  had  not  been  devifed,  but  left 
to  defcend  to  him.  Now,  in  the  prefent  cafe» 
if  there  had  been  no  devife  at  all  to  the  heir, 
but  the  charge  only  had  been  made,  as  it  now 
is,  of  400/.  to  the  daughter,  with  power  of 
tAtry>  pofleffion,   and  perception  of  the  rents 
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and  profits^  till  the  charge  was  paid  by  the 
heir,  the  lands  would  have  defcended  to  the 
heir,  fubjed.  to  fuch  charge,  and  power  of  entry 
^nd  poiTeillon,  for  enforcing  t^ie  payment  there-, 
qf ;  and  the  ^^ylfe  to  the  heir  in  fee,  with  a 
reftriftion  of  his  poCcfHon,  does  not  prevent 
tfie  fee  defc^nding  to  him,  f^bjeft  to  the  power 
of  entry  and  poflfeffion  thereby  giyen  to  the 
daughter,  till  her  kgacy  is  paid. 

The  teftator  has  not  difpofed  of  the  fee  or  in- 
heritance, or  given  it  to  any  other  perfon  than  his 
heir ;  nor  has  he  given  him  an  tpftate  tail,  or  any 
other  eftate  than  he  took  as  heir;  but  has  only 
fubjefted  the  eftate  firft  devifed  to  his  heir, 
to  a  temporary  right  of  poffeffion  in  the  le- 
gatee, limited  to  the  time  of  the  heir's  paying 
the  charge  of  400  /. ;  that  is,  he  has  in  fa^ 
devifed  the  eftate  to  his  heir  in  fee,  fubj^ft  to 
the  payment  of  400/.,  and  to  the  retention 
of  the  poffeffion  from  fuch  heir,  by  the  le- 
gatee, till  he  (hould  have  paid  her  the  legacy 
of  400/.,  which,  I  conceive,  was  no  more 
than  impofing  a  penalty  upon  him,  to  enforce 
the  payment  of  the  legacy,  without,  in  any 
degree,  altering  the  tenure,  quality,  or  quan- 
tity of  the  eftate  defcended  to  him,  that  being 
a  fee  in  the  firft  difpofuion.  Had  the  teftator 
indeed  devifed  the  fee,  in  the  firft  place,  to 
his  daughter,  and  then,  upon  his  fon's  paying 
4^00  /,  to  her,  devifed  to  him,  the  cafe,  would 
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bftve  been  difftrekit,  as  the  defceslt  would  fhen 
have  been  prcvratcd  by  the  previous  dcvrfe 
of  the  fee  to  the  daughter.  But,  in  the  pre- 
feiit  c^fe,  the  fee  not  being  devifed  away,  but 
exprefsly  given  to  the  heir»  I  conceive,  ic  b 
the  fame  thing  as  if  it  had  defcended  to  the 
heir,  fubjeft  to  the  charges  and  power  of  pof** 
feflton  given  the  legatee  for  i&forcing  the  'pay<« 
ment  thereof.  A  devifc  is  void,  where  it  gives 
the  fame  as  the  heir  would  have  taken  by  Ac* 
fcent.     The  devife  here  is  of  that  defcription* 

The  diftinftion  taken  by  Chief  Juftice  Holt, 
in  the  cafe  of  Emerfon  v.  Incbbirdi  i  Ld.  Ray^ 
mond  728.,  is  where  the  devife  makes  any  al- 
teration in  the  limitatiofi  of  the  eftate,  from 
what  the  law  would  make  by  defcent,  and 
where,  the  devife  conveys  the  fame  eftate  as 
the  law  would  make  by  defcent,  but  charges  it 
with  incumbrances.  Now,  in  the  prefent  cafe, 
the  devife  is  to  the  heir  in  fee,  which  is  the 
fame  eftate,  in  point  of  limitation,  as  the  law 
would  make  by  defcent.  But  here  it  is  charged 
with  400/.  and  a  I'ight  of  poffcffion  to  the 
legatee,  till  payment  thereof  by  the  heir.  Thefe 
are  the  incumbrances ;  fo  that  the  cafe  feems 
10  me  to  fail  under  the  latter  branch  of  the 
didindlion  taken  by  Holt^  and  to  come  withia 
the  reafon  of  the  cafe  of  Clarke  v.  Smithy 
I   Com*  Rep.  72*,  where  a  devife  to  the  heir, 

0^4  provided 
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provided  he  (hould   pay   loo/.  on  a  con  tin* 
g^ncy^  was  held  not  to  break  the  dcfcent. 

And  though^  in  the  cafe  of  Miles  and  Leigb^ 
at  the  Rolls  in  1738,  the  heir  was  held  to  take 
by  purchafe,  and  not  by  defcent,  yet  that  appears 
to  have  been  a  conftru&ion  of  4)eceflity9  in 
order  to  fubftantiate  the  charge,  in  the  event 
that  happened,  there  being  no  exprefs  charge 
of  the  legacy  upon  the  land  in  queftion ;  and 
its  being  given  upon  the  coming  into  pofleflion 
of  the  devifee  in  fee,  who  never  came  into 
pofleflion,  and  confequently,  if  he  had  not 
taken  by  purchafe,  but  by  defcent,  thofe  who 
fucceeded,  not  claiming  from  or  under  bim,  but 
by  defcenr,  as  heir  to  the  teftator,  would  not 
have  been  liable  to  the  payment  of  the  legacy. 
But,  in  the  prefent  cafe,  there  is  no  reafon 
at  all  for  fuch  a  conftru£tion  in  refpe£l:  to  the 
legatee,  the  lands  being  exprefsly  charged  with 
the  legacy,  and  a  right  of  pofTeflion  given  her 
to  enforce  the  payment,  which  makes  her  equally 
fecure  in  all  events. 

If,  indeed,  this  were  to  be  confidered  as 
a  devife  to  the  daughter  in  fee,  with  a  con- 
ditional limitation  over  to  the  fon  and  bis 
heirs,  upon  payment  to  her  of  the  fum  of 
400/.,  then  would  the  defcent  be  broken.  But, 
\  apprehend    that    the  firft  exprefs  devife  to 

the 
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the  foDj  and  his  heirS)  in  this  cafe^  and  the 
exprcfs  charge  of  the  fum  itfelf  upon  the  lands 
fo  devifed^  befides  the  polfible  remotenefs  of 
the  event  on  which  fuch  fuppofed  conditional 
devife  was  to  take  eSefbj  ftand  in  the  way  of 
making  fuch  a  conftrudion  ;  or^  confidering  the 
limitation  to  the  fon  as  an  executory  devife^  to 
take  eiFe£):  on  fuch  payment.  And,  I  think» 
the  devife,  fo  far  as  refpe<5ts  the  right  of  poflef* 
(ion  given  her  (the  legatee)^  can  only  be  confi- 
dered  in  the  nature  of  a  fecurity^  or  means  of 
inforcing  the  payment  of  the  legacy  i  and  that, 
fubjeft  thereto,  the  fon  took  the  fee,  as  he  would 
have  done  if  there  had  been  no  devife  at  all  to 
him  expreffed  in  the  will.  In  (hort,  it  appears 
to  me,  that  if  the  heir  at  law  had  not  been  men- 
tioned in  the  will,  but  the  charge  and  benefit  of 
pofleffion  to  the  daughter  had  been  independent 
thereof,  the  heir  at  law  would  have  taken  juft 
the  fame  eftate  that  the  will  gave.  And,  on 
that  principle,  it  appears  to  me,  that  he  takes 
by  defcent,  and  not  by  purchafe,  the  intereft 
of  the  legatee,  or  any  ftranger,  not  being  con** 
<:erned  in  fuch  conftruftion. 


THAT 
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THAT  in  purchafes  under  recent  wilif^ 
either  the  heir  of  the  teftator  (hoold 
be  a  party  to  the  conveyancej  or  the 
will  proved  in  Chancery^  to  render  tht 
title  perfeflly  niarketable. 


I  CANNOT  fay,  that  the  concurrence  of  the 
heir  at  law  of  A.  is  abfolutely  requifite.  It 
IS  defirable  to  prevent  any  future  occaGon  of 
proving  the  will  againft  him.  If  there  be  no 
fort  of  doubt  of  the  due  execution  of  the  will 
by  the  teftator;  the  wicnefies  are  refpedtable 
men,  as  ftated,  and  whofe  fignatures  are  well 
known;  I  do  not,  for  my  own  part,  fee  any 
rifle  in  difpenfing,  as  well  with  his  concurrence, 
as  with  proving  the  will  in  Chancery,  for  per- 
petuating the  teftimony  of  the  witnefles  thereto. 
But,  as  it  is  the  regular,  and  almoft  conftant 
praAice,  in  the  cafe  of  recent  wills,  to  have  the 
concurrence  of  the  heir  at  law,  or  the  will 
proved  in  Chancery,  for  perpetuating  the  tefti- 
mony  of  the  witnefTes  thereto^  in  order  to  avoid 

any 
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any  future  difficulty  in  proving  the  will  at  law 
againft  the  heir,  after  the  wicneflfes  are  dead, 
I  cannot  fay  I  think  that  the  title  will  be  fa 
marketable  without  one  or  other  of  thofc  fteps, 
A  future  purchafer  or  mortgagee  will  probably 
require  it. 


THAT 
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THAT  the  ftacute  of  7th  of  Anne^ 
chap.  19.^  exceods  only  to  exprefs  or 
plain  truftsj  and  not  to  conftrudtive 
or  implied  ones,  though  a  cafe  is 
dated  on  which  it  was  extended  to  a 
truft  arifing  under  a  decree;  a  peti- 
tion, by  way  of  experinnent,  is  recom- 
mended for  an  infant  to  convey  under 
that  ftatute,  where  there  had  been  a 
previous  decree  for  a  fale,  and  a  pur* 
chafe  under  it^  and  an  order  for  a 
conveyance. 


The  inheritance  is  devifed,  in  the  firft  in* 
ftance,  to  the  truftees,  the  limitation  being  to 
them  and  their  heirs  (fubjed  to  the  debts,  (ScJ). 
The  trufts  to  fupport  contingent  remainders  re- 
quired the  legal  efiate  to  veft  in  them,  during  the 
life  of  A.  B.  the  elder«  but  no  longer.  After 
that,  the  eftace  for  life  is  devifed  to  the  ufe 
of  the  (everal  c^uis  que  ufe^  which  was  equiva* 
lent  to  faying,  that  after  A.  B\  deceafe,  the 
truftees  (hould  ftand  Jeijed  to  the  ufe  of  the  fe* 
veral  eefiuis  que  u/e.    And  I  therefore  incline 
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to  think  the  conftrudion  may  be,  that  the  u/t 
fvas  executed  in  the  truftees  and  their  heirs» 
during  the  life  of  A.B.  the  elder;  andj  after  his 
deceafe,  in  the  per/bns  to  whom  the  ufe  was  after^ 
wards  limited  I  as  in  the  cafe  of  Lady  Jones 
V.  Lord  Say  and  Seal^  Vin.  vol.  8.  162.  cqf.  19, 
If  foj  I  do  QOt  fee  how  a  legal  title  can  be  madej 
without  the  concurrence  of  A.  B.  the  younger, 
which,  as  fonne  of  the  fubfequent  dcvifees  in 
tail  cannot  be  found,  or  will  not  join,  ought  to 
be  by  a  recovery,  in  order  to  bar  the  remainders 
to  them. 

But  the  infancy  of  J.  B.  the  younger  pre- 
vents his  concurrence,  unlefs  he  could  be  con- 
fidered  as  a  truftee  for  the  purchafer,  within  the 
ftatute  of  ^th  Anne,  chap.  19.  But  it  feems 
to  be  cftablifhed,  that  only  enprefs  or  plain  trujis 
are  within  that  ad,  and  that  it  does  not  extend 
to  conftruStive  or  implied  trujis.  It  is  true,  here 
has  been  a  regular  fuit,  in  which  the  intereft  of 
the  infant  was  before  the  court,  and  a  decree 
for  the  fale,  and  for  a  conveyance  to  the  father, 
by  all  proper  parties  (vide  Hawkins  v.  Oheen, 
2  Vez.  559.)  \  and  A.  B.  the  elder,  has  al- 
ready more  than  purchafed  the  eftate,  by  the 
payment  of  incumbrances  to  above  its  whole 
value,  and  become  beneficially  entitled  to  the  whole 
thereof  I  and  has  been  reported  and  confirmed 
the  purchafer y  under  a  decree  for  fale^  and  ob- 
tained an  order  for  the  conveyance  of  the  eftate 
to  him,  by  all  proper  parties.    And,  upon  thefe 

grounds. 
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grounds^  it  poflibly  may  be  urged,  that  ftU  par* 
ties  before  the  court,  and  bound  by  the  decree, 
are,  fo  far  as  they  are  legally  intenfieii  in  ftA» 
mere  truftees  for  him,  without  a  fpark  of  beDe(i<> 
cial  intereft  in  themfelves  \  and  that  thefe  cir- 
eumftances,  of  ftich  adual  full  purchafe,  and 
the  decrees  for  fale,  and  canvyance  tberejupotl^ 
diftinguifh  this  from  the  cafe  in  2  P*  fVms.  549* 
€X  farte  Vernon^  where  the  Court  laid  it  dowR 
as  a  rule  for  the  future,  not  to  dire£t  a  convey* 
ance  by  an  infant,  in  fuch  a  cafe  as  was  theil 
before  them,  upon  mere  petition,  and  wiibvut  a 
decree,  which  there  is  in  the  prefent  cafe ;  and 
aiib  &om  that  of  Goodwin  v.  lAfier,  3  P.  Wms. 
387,  and  the  anonymous  cafe  fubjoined  to  n 
in  a  note;  in  neither  of  which  there  bad  beeit  a 
previous  decree  for  a  fale,  and  a  purcbafe  under  \U 
with  an  order  for  0  conveyance,  as  in  tke  prefent 
cafe. 

This  diftin^ion,  perhaps,  may  appear  fuf- 
ficient  to  induce  one  to  the  experiment,  by  a 
petition  for  the  infant,  to  convey  as  a  truftee 
under  the  adt  of  Anne.  If  he  could  be  deemed 
fo,  then  he  might  fuffer  a  recovery,  by  guardian, 
that  would  anfwer  the  end.  But  there  does  not 
appear  to  me  fufficicnt  reafon  to  expcft  fuccefs 
in  the  application  ;  for,  in  the  anonymous  cafe  of 
Goodu?in  and  Lifter,  the  Chancellor  confidered 
the  a6t  of  Ame  as  not  making  any  proviiion  Ibf 
infants  to  convey  in  purfuance  of  decrees  of  ibi 
Court.     Though  I  have  the  note  of  a  cafe  where} 
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^pon  a  dicret  for  a  fartitian  between  coheirsy 
it  was  declared^  that  one  of  them  heingan  infant^ 
Ihould  be  confidered  as  an  infant  heir  within  the 
Jaid  alf  cf  Aune^  in  refpeft  of  the  legal  efiate 
vefted  in  bevy  in  the  (hares  of  any  of  the  other 
parties  i  and  fuch  infantj  accordingly,  joined  in 
a  conveyance  of  fuch  leg^l  eftate  to  the  other 
parties.  It  was  upon  two  bilb>  the  one  by 
John  Price,  and  Penehpe  Lee^  and  Dorothea 
Chejier  the  infant^  J.  Robinfon,  and  Dorothy  his 
wife,  againft  R.,  Oneby,  Sir  J.  ChapmaUj  F. 
Chejier  the  father,  and  F.  Chejier  the  fon,  and 
other3.  The  other  by  Robert  Oneiy,  againO: 
y.  Price,  and  Penedope  Lee,  and  others.  .  The 
decree,  according  to  my  note,  was  nciade  on  the 
15th  November  1745.  I  naeDtioti  this  cafe  only- 
as  an  inftance  wherein  the  ftatute  of  ^nne  was 
OQt  confined  nrierely  to  exprefs  or  original  trujis, 
bat  extended  to  trufts  arijing  under  a  decree  i 
for,  in  other  refpefts,  it  bears  ao  analogy  to  the 
prefent  cafe,  as  the  partition  was  iov  the  in-* 
fant's  benefit,  and  what  fhe  was  compellable  to 
make  by  law. 

Now,  if  A  B.  the  infant  cannot  be  confi«> 
dered  as  a  truftee  within  the  faid  zSt,  I  do 
HOC  fee  how  a  legal  title  can  be  nnade  to  the 
eftate  in  queftion,  until  he  comes  of  age« 
There  may,  I  conceive,  be  an  order  obtained 
for  hi^  joining  then^  but  he  may  die  under 
age  i  aiid  as  the  other  children  of  yi.  B.  are  not 

parties 
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parties  to  the  futt^   there  can  be  m  order  fif 
ibem  to  join  in  that  event. 

Upon  the  whole,  A.  B.  the  eldei*  feems  to 
have  an  equitable  title  to  the  lands;  and  that 
is  the  only  title,  I  think,  he  could  make  to 
a  mortgagee,  as  to  the  inheritance  after  his 
own  life,  if  he  were  to  accept  a  title  in  th^ 
manner  propofcd  by  the  parties.  But  the  ac- 
cepting fuch  a  conveyance,  without  an  order 
to  be  quieted  in  the  pofleflion,  and  for  the  in- 
fant to  join  when  of  age,  would  clofe  the  fuit, 
and  leave  him  no  remedy  under  it  againft  bis 
ion  for  fuch  conveyance,  without  a  new  bill] 
and  fuch  an  order,  as  I  have  obfcrved  before^ 
being  confined  to  his  eldefijon  only,  may  fail  in 
effe£b,  by  the  death  of  that  fon  under  age: 
And  a  mere  equitable  fecurity,  where  it  is  for  % 
fum  amounting  to  near  the  value  of  the  eftate^ 
and  a  bill  may  probably  be  hereafter  requifite  XA 
complete  the  title,  is  not  to  be  recorpmended  M 
amOrtgage^i 

If  the  money  advanced  bore  but  a  fmall 
proportion  to  the  value  of  the  eltate,  it  would 
be  a  diSerent  cafe,  and  the  equitable  fecurity 
might  be  deemed  adequate,  though  (li41  noC 
altogether  marketable,  as  a  legal  one*  If  the 
title  be  accepted,  as  propofcd  by  the  par- 
ties, with  fuch  an  order  as  I  have  mentioned,  I 
would  advife  the  conveyance  to  be  by  feoff- 
ment 
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iQcnt  from  B.  the  elder,  s^nd  the  truftee,  to  £/s 
own  truftee.  The  legal  fee,  thus  acquiredj 
whilft.  It  continues,  I  apprehend,  will  enable 
hioi)  his  heirs  and  afligns,  to  maintain  ejeft« 
mcnt  agajnft  any  h^l  the  perfons  iir  remainder 
under  the  will}  and^  I  conceive^  aof  claim  by 
them,  at  law^  will  be  repellable  in  jequity^  by 
bim,  his  heirs  or  afiigns,  claiming .  under  his 
purchafe ;  and  the  legal  forfeitncet.  ivorked  by 
the  feoffment,  will  of  courfe  be  immaterial,  as 
it  cannot  be  taken  advantage  of  againft  bis 
cquiiaUe  cttle«  But  I  do  not  fee  hctw-  his  ^de 
cafi  be  nendered*  complete  in  law,  aikl  delivered 
frpW  the.  necefficy  of  any  future  'itfort*  to  a 
couft  jof  (Squity,  without  the  cencurrente  of  his 
ddefl:  Ton,  in  the  way  I  have  mencloAied^  What 
I  hav^  faid  relates  imaiediately  to  tht  freehold 
fari  of  the  cftate.  As  to  the  copyhfoki,  I  con- 
ceive, that  the  tmftces  took  the  ^uft^mary  fee, 
under  the  firft  devife  to  them  and  their  heirs  s 
tfld  that  the  fubfequent  afeSj  as  16  them,  were 
meretrmftsi  for  the  ufe  could  not  be  executed 
in  them,  copyholds  not  being  within  the  ftattite 
of  u&s  f  and,  confequently,  I  think,  that  a  fur- 
render  of  them  from 'the  furviving  truftee,  after 
he  has  been  admitted^  and  an  admittance  upon 
fuch  furrcnder^  would  be  fufHcient  to  pafs  the 
whole  coftomary  eftate  to  Mr.  JB/s  truftee  in  f<;e. 
Mr«  £•  himfelf  might  join  in  fuch^  furrender. 
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.  UPON  the  fcveratice  of  a  joint-tenancjr 

:  io  a  remainder  ^r  reverfion^  and  that  a 

deyife  to  the  heiri  and  another  perlbt/, 

.  after  the  dcceafe  of  the  teftator's  wife.  , 

gives  her  an  eftate^fbr  life  by  imp!^ 

xacioii*  *  * 

'^fx  ^Y  ^^lii^f^y^i  *^  I  devife  unto  my  brotbett 

Ljj.  ,./^^.:>g.  9fld.£•i^>  and  to  their  herrs  for 

^^   ,    '^  cv/[f ^  from  and  after  the  deceaftf  df  (^ 

*Vmy  wife,  and.  in  cafe  I  (halh  l5ft*e'  fe^ 

/^  ifliie  by  her,  which,  if  I  do,  I  then  givi 

'^        *^  all  my  lands  in  X,  not  already  fettlejl 

,  V  }^  marriage,  unto  fuch  iflue,  and  thdl 

''  heirs  for  ever,  all  my  lands  in-X,*  or 

^*  clfewbere  in  Great  Britmn^   to  iiold  Co 

**  them  jointly,  and  their  bcii-s^  f<lr*€v*rk"^ 

^he  ted:ator  died  without  ifTue,  leaving  G.  hli 

.   wife,  who,  under  the  fettlement,  wma  4en^ 

titled   to  an   eftate   for  life   in   the*! lands 

^        therein  coiBpriied.     C  D.  (as  heir)  entered 

^  ..    and  enjoyed  the  lands  not  in  fettlement; 

and  E.  f.^  during  the  life  of  Go  by  inden* 

tures  of  leafe  and  releafe,  in  order  to  feVdr 

the  joint  tenancy,  conveyed  his  moiety  of 

the  lands  to  a  truftec. 

I  HAVtf 


.-•  » 
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t  HAVt  ho  ^ubti  that  ajotnt-ccMDcy  in  t 
te^9rji$n  or  reniaind^r,  can  be^  ferered  .by^  ti%\itt 
of  the  parties,  during  the  contiiHiat^e  ^of^  (ho 
particular  eftate^  equally*  as  ..if. -ii^cpofleffioDi  ^^ 
rcaerfion  or  rmtmder  being  cquftHy.  a  t^ij^^rf  />•  • 
terefti  and  capable  of  being  i/s/^({^  >tf«  with  ail^ 
eftace  in  pofleffion^    Confiderihg  the.  eft^te  de*i> 
vifed  to  the  two  brothers  as  d^rtmatHJir  or  ri-' . 
verfion,  expefhtht  on  the  dbceafeof.the  t^ator's 
widow,  I  think,  her  eftate  was  no  impediment 
or  obftade  to  tl)e  fevering  thb  joiot^tenancy. 
Now,  as  to  the  fettled  eftates  in  which  the  wi* 
dow  had  an  eftate  for  lifci  the  devife,  from  and 
after  her  deceafe^  I  conceive,  was  an  immediate 
devife  of  the  reverfim  expe^ant  on  her  deceafii^ 
vide  Weak  v.  Lowers  Pollexf  66.  and  Badger 
Vi  Li^d,  I  SalL  1232.     As  to  theft,  I  am  there-, 
fore  of  opinion^  the  joint-tenancy  was  feverable 
by  either  of  the  joint-tenants,  before  the  eftate 
fell  into  poEcffion ;  but,  as  to  the  other  eftates . 
not    comprifed.  in    the  widow's  jointure,    the. 
queftion  arifes,  Whether  fhe  took  an  eftate  for. 
life  by  implication  ?  the  devifc  over  being  after 
her  deceafe^  and  to  the  i'^ir  jointly  with  another  1 
for  if  (he  did,  then  the  deyife.Qver  was  a  remain^ 

R  a  der 
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der  txpe&mt  on  fuch  eftate  for  life;  and,  of 
courfe,  the  joint-tenancy  was  capable  of  being 
fevered  during  the  continuance  of  the  particular 
eftate.  But  if  no  eftate  was  rai(ed,  by  implica- 
tion, €0  the  widow,  in  the  lands  not  comprifed 
in  her  jointure,  and  the.  limitation  over  to  the 
d#vifeef  WM  not  a  prtfent  intereft^  tiking  cffeGt 
iiflMediitOly  in  thofe  lands^  biM  foture  and  ex* 
eCMbiys  tn  chic  ctfe,  I  apprehend,  the  joints 
tMiaiCf  mtU  HOC  ca{iable  of  a  legal  ftverahcy  by 
Mf  comreyaiic*  «f  one  of  the  ^|^^,.  befort  the 
ellit($  cofmlfeftCMi,  u  neither  party  coald  mdw 
any  cdnveyatte^  of  fuch  future  eftate,  to  cak^ 
tSk€t^\}y  way  vffmfing  anint&tftj  bnConly  ^. 
eftoppel,  agiinft  himfelC  arid  his  hei^s« 

'  Now,  t  rather  chUik,  the  genenil  dofirioe,  that  a 
devife  of  lands  to  the  heir,  after  the  deceafe  of  thi 
wif<^>  or  other  perfon,  operates  to  give  fuch  wi^ 
dow  or  perfon  an  eftate  for  life  by  iniplicAtiod^ 
exseifds  to  lht»  6afa  f  the  d^viie  over,  after  thd 
deceafe^of  the  ttife,  being  to  the  i^^ir,  and  there^ 
fore  imporcing^  the  teftatolr's  inienty  that  he 
ftiould  not  take  befere«  It  is  trd^i  as  the  wt«» 
doW,  In  this  Cafe,  had  at)  eftate  for  life  under 
the  ftttlerticnt,  in  fmt  of  tbe^  lands,  the  words 
after  ber  deceaje  may  be  contended  to  relate 
only  to  tbofe  lands  i  but,  Under  that  Conftruftioff, 
Fthink,  we  muft  Ice  the  devife  of  the  reft  of  the 
Unds  iri  immediately,  inftead  of  poftponing  it 
td  the  wife's  dectafe^  for  the  devife  *  exprefdy 

*  comprehends 


comprehends  all  the  lands^  whtchcr  In  -  &ttUm 
uneAC  or  not  s  and  if  we  refbain  th^  words,  ^nt- 
ibe  deaafa  of  my  wife,  to  thefe  in  fcaleiiieiit» 
there  is  nothing  to  p»revenc  the  ikvife  to'  the  refb 
being  immidiate^  and  this  woirid  remove  the 
luppofed  obftacle  to  the  fcveraace  of  the  joimv 
tenancy  doring  the  widow's  !!&• 

This  is  not  like  the  cafe  of  Cofh  and  Girrsrd, 
I  LiV.  a  1 2.,  where  there  were  tW0  fnkds  t^afrefftd 
for  the  commencement  of  the  devUe,  refpe^ketf  i 
anfwcring  to  the /everai  ditirminations  of  the  pre« 
ceding /utJJiiHg  and  devifed  eftatesi  nor  to  that 
of  Sympfon  v.  Homjby^  Prec.  Cbanc.  439.  452.5 
where  there  was  an  exprefs  devife  of  p^rt  of  the 
teftator's  eftaces  to  the  widow  for  her  lifi,  for 
her  jointure,  and  in  full  of  all  claims  amd  dimands 
wbatfoiver ;  and,  in  both  of  which  cafes  the  lands^ 
to  which  the  implication  was  not  held  tj/extend5 
were  adjudged  co  pajs  immediaUf^ under  the/ub^ 
fequent  devife.  And  the  devife  here,  to  the  hiir 
jointly  with  his  brother,  after  the  wife's  deceafe^ 
feems  to  corroborate  the  coaftruftion  of  btr  be« 
ing  entitled,  for  life  by  implication,  as  the  tef- 
tator  could  fcarcely  mean  the  one  (hould  take 
during  the  widow's  life  folelyj  and  then  a  new 
eftaSe^  in  the  fame  lands,  arife  to  him  and  his 
brother  in  joinMenancy  i  and  the  limiting  the 
unfettled  ellates  in  X.  to  his  ilTue  in  fee,  in  cafe 
he  ihould  have  any,  and  not  limiting  them  to  his 
brotbers  till  after  bis  wife's  deieafe^  in  cafe  he 

n  3  ihould. 


Aould  have  no  fuclv  ifliJe,  L  think,  ftrengthciis 
the  conftru&ion  of  hi$  intending  them  to  his  wjfib^ 
for  life,  io  the  Jitter  event.  I  tb^refojp  rathtur 
jthink)  that  under  the  devife  above  ftated,  an 
^ftate  for  life  w^  implied  to  the  widowj  in  the 
land$  not  compriCed  in  the  fettlement,  and,  of 
confequence,  that  the  devife  over,  after  her  de* 
ceafe,  was  a  reoiainder  expedanc  thereon,  in 
>?bich  the  joint*tenancy  was  feyerable  by  a 
;4ConveyancjS,.b]r  either  of  th^  joinH^Qants;  of 
thcii:  uit^r^ihereiiv 
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UvPON  the  validity.of  a. fcparatc dealer 
at  a  reni^/r«  rata  of  part  of  •  lands  iifu?*. 
^y  kt  at  a  certain.  rjent»  under,  thtt 
ftatutc  3a  Hen.  VIII.  ^«p.  a8. 


I 


I  AM  not  apprifed  of  any  cafe  wherein  thi 
queftion,    whether  a  bilhop,    or  any   fpiritual 
pcrfon,  may  make  a  Jefarate  Uqf^y  at  a  rent  pri 
rata^  of  part  of  lands  ufually'  let  at  a  certain 
rent,  has  been  decided.     The  books  differ  in 
rcfpcft  to  the  point.     In  Lord  Mountjoy^s  caf^, 
•5  Co.  Rep.  3.,  the  Chief  Juftice  appears  to  havfe 
denied  it  5  vide  5  Co.  5.  b.     Biir,  in  Co.  Lift. 
44.  b.  it  is  faid,  fuch  a  Icafe  is  good  3  for  tha!t 
it  is  in  fubftancc  the  accuftornahle  rent-;    anH 
vide  ^Ifo   3  Keble^  379,  ^580.,    khd    in   Bacerih 
Jhridgment,    fol.  3.  365.,    under  ^the*  hend  '^f 
Leafes,  which  is  generally  afcribed  to  Chief  Baron 
Gilbert.     It  is  faid,  that  the  better  opinion  feenns 
to  allow  of  fuch  Icafes,  b^paufc  it  is  in  cffeft  the 
ancient  rent  j  and  1  muft  confcfs,  that  the  ar^ 
gumcnts  ufcd  againft  joining,  in  one  leafe,  at 
,  li  4  the 


■  <     <    «      4> 


94S  Casbs  an4  Oifi^iom. 

the  combined  rent^  or  morCj  two  farms  ufuall/ 
let  feparately>  viz*  That  it  is  a  kind  of  feigniory 
or  prerogative  to  have  feveral  tenants  $  and  that 
if  the  tenant  proves  infolvent,  the  Ipfs,  being  of  the 
V^ole,  is  greater  upon  the  fycceiTori  feems  to  me 
to  operate  equally,  on  the  other  hand,  in  favour 
of  diftind  leafei  of  farms  ofually  ktten  together, 
referving  rent  fro  rata,  amounting  together  to 
the  whole  fornier  rent.     Bur,  as  I  do  not  know 
tha(  this  point  has  been  determined,  I  cannot 
take  upon  me  to  fay,  that  the  validity  of  the 
leafes  now  propofed  will  not  be  liable  >to  dif« 
pute  by  the  fuccefibr ;    and  this   uncertainty 
feems  to  be  a  ground  of  objedion  to  J.*s  exe- 
cutors joiiiing  in  the  furrender  of  the  old  Icafe, 
pr  extingu^ihiog  the    f^curity  they  now  hold 
under  th^t  leafe,  without  at  lead  being  properly 
^demniBed  by  fome  other  fund  or  fecurity^  not 
involved  in  the  fame  queftian.    If  the  leaie  is  to 
be  fnrreodered,  «nd  new  leafes  taken,  as  pro^ 
j>ofcd,  I  conceive,  that  the  mayor^s  truftec  of 
the  ninety-nine  years  terqi,  derived  out  of  the 
fubfifting  leafe,   fliould  either  previoufly  fur- 
render  tha(  term  to  the  mayor,    in  otder  to 
merg^  and  extip|;ui(h  it,  or  elfip  jhould.  |cHP  ia 
l)i€  fvriciidf  r. 
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UPON  legacies  being  yefted  or  not; 
'  and   thiit   the   legacy   given   to  B. 
and  Z>.,  by  the   following  wiU^   i* 
vefted^ 


vf'i  ^y  will,  gave  to  B.  and  D.j  their  execnton 
und  adminiftratprsj  ;}OOQ/«i  in  truftj  to  pay 
$he  intereft  thereof  tp  his  fifter  during  her 
life  J  andj  after  her  death,  to  pay  and  afligu 
the  fame  amonglt  all  and  every  the  child  or 
children  of  his  iifter,  at  twenty-one,  or 
marriage ;  and  in  cafe  his  faid  Qilcr  ihould 
not  have  any  iflue  living  at  the  time  of 
her  death,  then  and  in  fuch  cafe  he  be« 
queathed  the  faid  3000/.  to  the  faid  B^ 
and  to  Dn,  for  their  own  ufe,  to  be  equally 
divided  between  them*  The  fitter  re«» 
ceived  the  intereft  for  her  life,  then  died 
without  leaving  any  iflue.    !>•  die4  befo^ 


Afteh 
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After  a  ferious  attention  to  the  circum« 
Itances  of  the  above  ftated  cafe,  and  the  prtn* 
ciples  which  feem  to  me  applicable  to  the  deci- 
lions  of  queftions  of  this  nature,  I  cannot  help 
confidering  the  intcrcfts  of  the  faid  B.  and  B.,^ 
in  their  rcfpeftive  moieties  of  the  3000/.,  as 
executory  bequefts  thereof,  tranfnnifllble  to"  their 
refpeftive  pcrfonal  reprefcntatxvcs,  upon  thcde- 
ccafe  of  the  tcftator's  fifter  without  iffue  then 
living.  But,  at  the  fame  time,  I  muft  confefs, 
that  my  rcfped  for  the  opinion  of  Mr.  ^ 

occaGons  me  to  diftruft  the  grounds  oq  which 
my  opinion  proceeds,  whenever  I  find  it  dif- 
fers from  his  ftntimcnts  on  the  fame  cafe, 
which,  of  courfc,  induces  me  to  enter  intoYome 
ei^planation  of  the  reafons  and  diftindions  by 
which  I  think  myfclf  bound  on  fuch  ap  oc- 
cafion. ^ 

There  is,  indeed,  a  variety  of  decifions  in 
refpcft  to  the  qucftion  of  legacies  being  vcfted 
or  not,  arifing  upon  different  circumftances 
peculiar  to  the  fcveral  cafes ;  and  fome  of 
thefe  decifions  feem  to  be  fo  lictle  reconcilable 

6  to 
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to  o^ers»  (perhaps  from  fome  inaccuracy  ia 
the  reports  of  cafes^)  as  to  afford  fufficient 
ground  to  confider  fuch  queftions  in  general 
as  very  doubtful,  and  reiting  too  much  in  the 
breaft  of  the  Court.  However,  the  general 
tenor  of  the  decilions  on  this  point  appear 
to  me  to  furnilh  the  following  general  diC* 
tinAions  { 

Firfl:,.  That  where  legacies  are  charged  6a 
lands,  and  made  payable  at  a  future  day  or 
time,  in  cafe  of  the  deatn  of  the  legatee  be«> 
fore  that  day  or  time  arrives,  the  legacy  will 
generally  lapfe,  fo.  far  as  refpefts  the  charge 
on  the  real  eftate,  whether  the  gift  and  time 
of.  payment  were  both  future,  or  whether  the 
gift  founded  in  the  prefent  tenfe,  and  the  time 
of  payment  only  in  the  future.  I  fay  ge« 
iierally,  becaufe  there  are  exceptions  to  this 
rule  whiich  it  i9  ufelefs  to  enter  into  in  thia 
place. 

Secondly,  That  where  a  bequeft  is  abfolute 
of,  or  out  of  perfonal  eftate,  to  be  paid  at  a 
future  time,  there  the  death  of  the  legatee  be- 
fore the  time  of  payment  will  not  occafion  the 
legacy  to  be  lapfed,  it  being  confidered  a  de^^ 
Utum  in  fnjenti^  Jolvendum  in  futuro ;  but  if 
the  gift  is  originally  annexed  to  the  time  of 
payment,  fo  that  both  are  clearly  future, 
there  the  de^th  of  the  legatee  before  the  time 

or 
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or  day  of  payment  m\\\  occafioo  tkc  legaef 
to  lapic.  ^ 

Thirdly,  That  the  laft  mctM:ioncd  rule  k  to 
bts  ^aderftood  in  Fefpcft  u>  ihofe  cafes^  where 
fuch  future  bequtfl:  ia  the  iirft  difpofitieU  made 
of  the  money  or  thing  which  is  the  fubjeft  of 
fuch  future  bequeft,  and  where  no  prior^  inrerr 
mediate^  or  eventual  difpoiition  is  made  of  fuch 
money^  or  other  thing,  or  the  produce  there^ 
of»  which  Becelfarily  poftpones  the  effeft  of 
.  the  further  and  fubfequenc  difpoiition  of  fuch 
momty  or  thing  itfclf^  to  the  period  or  deter* 
iDiQation  of  iach  prior  or  interqnediate  iatereft 
therein,  whtn  fuch  fubfequept  diipofition  is  to 
take  tBe&*  Under  this  diftin&iony  which^  I 
thinks  is  well  warranted  by  many  cafrs^  the 
entering  into  which  would  lead  me  rather  in- 
to a  treatife  than  an  opinion  on  the  point, 
I  tfaiak^  that  an  original  bequeft  of  too/,  to 
B*^  after  the  deceafe  of  ji.^  would  lapfe  by  jB/s 
death  in  y//s  lifetime ;  but  that  a  bequeft  of 
too  A,  in  truft^  to  pay  the  iatereft  thereof  to 
^.  during  his  lifetime,  aod,  after  his  deeealie^ 
to  pay  the  principal  to  Bb,  would  be  an  exe- 
Oijtory  bequeft  to  £.,  which  would  be  tranf* 
mlOible  to  his  .  eitecutors,  and  veft  in  them 
upon  the  deceafe  of  J.,  though  B.  died  in  his 
lifetime ;  and  if  the  bequeft,  inftead  of  being 
Riade  to  take  effedl  on  jf.^t  deceafe,  was  made 
to  depend  oa  the  ev$ac  o(  his  dyinjg  without 

leaving 
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leaving  ifljuc  then  living,;  I  do  not  fee  what 
^ffcrence  that  contingency  would  occafioHf 
aa  i<  ia  at  general  rule,  that  executory  contin* 
g^dt  devifes  or  bequefts  are  tranfmiflible  to 
the  real  or  |>erfonftl  reprefeotativea  of  the  de* 
vifeeii  or  kgaceta  refpe&iirely,  accocding  to 
the  oature  of  the  eftate,  (upoa  the  contin*- 
gency'a  taking  cfeA»)  though  fuch  devifeea 
or  legatees  die  befor^  the  contingency  hap^ 
pens. 


•     4. 


There  oiay.  be,  and  indeed  bfive  been,  caies^ 
where,  the  difpQiition  of  a  fum  of  money,  01; 
other  thingr  afte;  ^a  particular  intercft  or  eftate 
for  life,  cannot  be  confidcred,  in  any  degree, 
s  tranfmilTible  intereftj  which  happens  when* 
erer  the  obje£U  of  future  difpofitions  mufl:, 
from  the  nature  of  the  difpofuion  itfelf,  be 
perfons  living  at  the  time  when  fuch  future 
difpofuion  is  direded  to  take  effefl,  as  in  the 
cafe  of  Thickne/s  v.  Liege  before  the  Houfe  of 
Lords  in  1775,  whichi  fo  far  as  is  material  ta 
the  prefent  point,  was  a  bequeft  of  the  re* 
fidue  of  the  teilacor's  perfonal  eftate,  after  his 
daughter's  death,  amongft  her  iflue  $  and  if  hi^ 
daughter  fhould  happen  to  die  without  anv 
child,  then  to  the  other  perfons  therein  named! 
And  it  was  held,  that  nothing  became  vefted 
and  tranfmiffible  in  a  child  dying  in  the  mOf 
tfaer's.  lifetime*  The  ground  of  which  decifion 
appears  to  have  been^  that  a»  the  tcftator'f 
\   .  .  daughter 
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daughter  had  a  child  born  and  living  At  the 
time  when  the  teftator  made  his  will^  he  could 
not  mean>  by  his  daughter's  dying  without  any 
<;hild,  dying  without  ever  having  any  child  i 
bOt  muft  mean^  without  any  child  living  ac 
her  deceafe^  aad^  confequently,  on  her  <teath 
without  leaving  a  child>  the  fubfequent  limita- 
tion^ took  effe^>  and  then  it  was  impofliblc 
for -any  thifig  toveft  m  a  child,  not  forviviog 
her. 

'Upon  the  whole,  a  comparative  view  of  the 
cafe^  upon  this  head   feems  to   me  to   afford'' 
ground  for  a  conclufion/ that  where  1  pcrfo«at- 
hga«y  IS,  in  the  firft  place,  given  to  a  perfoii* 
during  a  particular  period,  or  on  a  particulax' 
ivcnti    and  after  fuch  period,  or  on  the  fail-^^ 
ure  of  fuch  'event,    then  to  another  perfon  in 
ejfe^   and  afcerrainable  at  any  time  previous  to 
fuch   period  or  event,    (fuch  period   or  events 
in  its  nature,  falling  within  the  limits  allowed 
to  executory  limitations,)    the   fubfequent  be- 
queft  fo  far  attaches  in   the  ulterior    legatee^ 
as  to  be  tranfmilTible  to  his  or  her  reprefenta^ 
tives,    upon  the  determination    of  the  period^ 
or  failure  of  the  event  mentioned. 

This  conclufion,  I  think,  is  warranted  by 
the  deqifion  in  the  cafes  of  Pinhkry  v.  Elkinf 
I  P.  Wnts.  563.,  and  in  the  cafe  in  2  Ventr^ 
cited  ibid.  566.3  CbaUncyi  v.  Graydon,  a  jitk.  6t6.) 

Peck 


Ttck  V.  Parrot,  i  Fez.  236. ;  Exel  v.  Wallace, 
2  Vez*  ii8«  318.1  and  the  cafe  of  King  v. 
Withers f  Cqf.  temp.  Tali.  117,,  afterwards  af- 
firmed in  the  Houfe  of  Lords ;  which Jaft  cafe 
is  the  ilronger,  as  it  was  a  charge  on  the  real 
eftate.  I  therefore  incline  to  the  opinion,  that 
the  jperfonal  reprefentatives  of  2).  are  entitled 
to  one  moiety  of  the  3000  A  in  queftion. 


« 


1 
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THAT 
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THAT  a  bcqucft  takes  eflfcft,  not* 
witbftanding  the  explained  final  caufei 
or  afligned  intention  of  lU  never  ex-r 
ifted  I  and  that  parol  Ceftimony  nnight 
admitted^  to  fhew  the  miftake. 


ji.,  by  will,  bequeathed  to  C.  the  fum  of  300 1, 
to  enable  the  faid  C.  to  difcharge  a  debt 
due  from  him  to  the  teftator  J. 

No  debt  was  due  from  C.  to  /f. 


Tm  bequeft  of  300/.  to  C«»  if  we  take  tt 
as  it  (lands  in  the  will>  under  the  ezplana* 
tion  of  the  fubfequent  words,  to  enatk,  ficc* 
would  be  fruitlefs  and  nugatory,  as  the  final 
caufe,  or  afligned  intention  of  it,  never  ex* 
ifted.  Therefore,  to  give  it  any  effeft  at  all* 
we  muft  rejedb  this  explanation  as  incongru- 
ous, or  founded  in  a  miftake$  and  fuppofing 
|he  parol    teftinnony  of  D.  to   be  admiflible 

S  (^ 
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to    fhew    fuch    miftakej    all    difficulty   \t  xt^ 
ifhoved. 

Whether  fuch  tcftimohy  thay  be  admitted 
or  not,  feem^  a  queftion.  The  difpofition,  in- 
deed, is  a  perfonal  legacy.  The  parol  tefti- 
hiony  tends  neitheir  to  vary  the  objcft  or  fub- 
jeft  of  the  difpofition,  but  only  to  accounC' 
for  the  infcrtion  of  certain  woi-ds,  iivhich,  upoil 
the  very  face  of  the  will,  as  rcftrred  to,  ard 
evidently  abfurd,  and  contrary  to  any  piofiible 
intention  of  the  teftabr,  I  therefore  rather 
incline  to  the  opinion,  that  fuch  parol  tefti- 
ifDony  niight  bfe  admitted  in  this  cafe;  though 
I  think  parol  evidence  abfolutely  inadmif* 
fible,  where  it  has  any  degree  of  tendency 
to  alter  any  difpofition,  even  of  perfonals^  id 
i*egard  to  the  objeft  or  fdbjridl  of  the  difpo- 
fition, as  expreflfed  by  the  words  of  the  will 
itfelf;  or  to  impofe  an  intention  contrary  toj 
or  difFereht  from,  what  the  words  of  the  dif- 

rfi;:ion  naturally  and  confilVently  imponu.  But 
ani  fjlr  from  clear  as  to  the  neceffity  of  rc-^ 
fofting^  to  any  parol  teftimony  as  to  the  tefta- 
,  tor's  intent  to  fupport  the  legacy  in  queftion  i 
for  heire  is  ^oo/.  given  by  him  to  C;  it  is 
j^xpreflfed  ^to.  be,  to  enable  him  to  difcharge 
'a  debt  to  the  telUtor;  no  fuch  debt  ever  ey» 
i(ted;  had  it  exiited>  the  intent  was  to  for- 
-give  him  fo  much^  which  was  in  effeft  a  gift 
-of  joo'?.   to   him.     The  intent  of  the  tefta- 

%  tor, 


tap,  (herefofe,  even  under  the  fubgoined  word^^ 
which  create  the  difficulty,  is  manifcft,  to  ^ivc 
C  300  /. ;  and  then  (hould  the  objeftion  be 
^ated^  that  by  the  fubjdined  "s^ords  he  nneant 
only  to  give  him  fuch  300/.  in  part  of  a  debf 
then  due  froon  hinri  to  the  teftator,  and  to  con-* 
gnc  the  gift  to  the  event  or  circumfta^ncc  of 
hi$  being  fo  indebted,  the  anfwer  is,,  that  fuch 
intent  was  innpoiHble,  as  no  fuch  debt  was  ever 
due  from  C  to  the  teftaton 

But  fuppofe  it  had  been  a  gift  to  C,  on 
cooditron  th^t  he  thereout  or  thereby  p^id  300/. 
of  the  debt  due  from  him  to  the  teftator;  ia 
this  cafe,  I  conceive,  that  the  condition  being 
inopoflible,  as  the  debt  nevei:  exifted^  the  g7ft 
would  have  be^n  abfolute  -,  and,  therefore,  up* 
on  the  whole,  I  incline  to  the  opinion,  that 
C  became  entitled  to  the  300/.  in  the  prefent 
cafe  i  and  that  his  widow,  as  his  acting,  exe* 
cutrix,  is  the  perfon  entitled  thereto^  and  ca- 
pa,ble,  as  fuch,  of  giving  a  legal  difcharge 
for  the  fanrie.  Indeed,  had  tMs  been  a  legacy 
to  a  perfon  cxprefsly  for  a  purpofe,  the  i^^^« 
ft  whereof  did  not  wholly  and,  folely  veft  and 
temnioate  in  himfelf,  the  cafe  would  have  been 
widely  different;  and  the  end  of  the  legacy 
fstiling,  would  have  been  a  reafon  for  confi« 
dering  the  legacy  itielf  as  void  in  event.  Bur 
^ere  .theltigacy,  eyen  as  explained  by  the  fub^ 
fiequent  wqrds  in  queftion,.  was  for  the  fole 

benefit 


.  2?Ast^  Mhd  OpfHioSlB*  ii59 

btineiSt  of  C.  But  the  explanatory  words  evi« 
dently  involve  a  miftake^  in  refpeft  to  the  par« 
ticuiar  mode  of  the  fuppofed  or  intended  ap- 
plication for  his  benefit^  ftill  leaving  the  ge«* 
ntfral  intent  of  ftich  a  legacy  for  his  benefit  un* 
cofitradiAedb 
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thai!*  the  followhig  limitation  la  a 
will  iray  poflibly  be  coofidefcd  as^ 
giving  an  tftace  tail. 


4C 
€€ 


X.9  by  willj  devifed  all  his  meffuages  and  reaf 
eflate  unce  his  ^ife,  and  her  aSigns,  for 
her  lifci  andV  after  her  dcceafe,  he  gave 
the  fame  unto  his  nephew  B.,  his  heirs 
and  ailigns,  for  ever;  butj  in  fuch  will> 
fays,  "  Provided  ncverthclcfs,  and  in  cafe 
my  faid  nephew  B.  (hall  happen  to  die 
or  depart  ti^is  life  without  leaving  znj 
*^  iflue  of  his  body  lawfully  begotten, 
"  then,  from  and  immediately  after  the 
"  deceafe  of  the  furvivor  of  them,  my 
"  faid  wife,  and  my  faid  nephew  B.,  I 
*^  give  and  devife  the  fame  meflfuages  and 
^*  real  eftate  unto  my  next  heir  male,  and 
^*  unto  the  heirs  and  afligns  of  fuch  heiJi 
"  male,  for  ever." 

B.  was  the  teRator's  heir  at  law« 


t  « 
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The  doubi,  in  this  .«afe,  fecms  fourtded  <^n 
the  word  affigns,  added  to  heirs,  in  the  firft'dc-* 
yift:  to  the  oriphew;  and  the  words,  **  w/A- 
*'  $ut  leaving  JJjMei'*  and,  "  from  and  immedi^ 
f  ately  after  4 be  decea/e  of  the  Jw  vivor  of  ihe 
**  mfe  an4  npfh^W^''  in  the  provifo  or  licnita^* 
pon  over;. 

As  to  the  iirft  word,   aj^gtis,,'!   apprehend^ 
it  is  of  little  moment,  as  being,  in  efiedl,  in-, 
eluded  in   the  limitation  to   the  heirs,    which^ 
without  the. .word  afligns,  wou]d  equally  have 
imported    the    fame    cftate,    %iz.    a  fee  Jimpie, 
iiyhi,cti  rould  .not  be  extended  by  the  word-aP 
figQS^    and,    as  to  the  other  words,    they  in** 
deed   fee0i  to  ppint  at  the  time  ef  the  decea/e, 
and  to  imply,  that  the  teHator  meant,  in  cafe 
of  his  nephew's  dying  without  leaving  any  iffuer 
Jiving  at  the  time  of  his  decea/e  i    and,  I   con- 
ceive,   that    would    be    the    conftruflion    upoa 
them^  in  refpedb  to  limitations  pf  fer/onal  ejiate  i 
becagfe  ithere  every  circumftance  or  expreflion. 
that  can  ferve  to   conBne  the   limitation    over 
tp  default  of  iflue  living  at  the  timt  of  the  de^ 

»3  /^«/^ 
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ceq/e  of  the  legatee,  on  whofc  death  without  iffuf 
the  ulterior  limitation  depends^  is  allowed  \t% 
full  tS'tOiy  ut  res  magis  valeat  quam  per  eat  \  tha( 
is,  to  prevent  the  lioiitations  oyer  from  hing 
voidy  as  they  would  be  without  fuch  conftruc- 
tion.  The  adniitting  fqch  an  mpli^ation  tbere^ 
is  requifite  to  give  the  fqbfcquent  limitations 
m^lf  iff^Si  at  aH'yhui  the  like  call  for  fuch  an 
implication  does  not  e^ift  ii)  refpedt  to  rea^ 
tfidtes^  where  the  devife  noay  t^kc  efFed  as  t, 
remainder  cxpeftarft  on  ah  d|ate.  tail.  Th^ 
words,  dit  witbotU  leaving  ijfuey  qualifying  the 
import  of  the  firfk  limitation,  and  reducing  it 
to  an  eftate  tail  \  and  therefore,  although  wq 
frequently  find  fuch  an  implied  r^ri^hff  allowed^ 
in  the  cafes  of  perfonal  eftates,  ytt  I  do  not  rc- 
coUeft  a  fimilar  adoption  of  it,  in  regard  tq 
r^al  eftates.  iSo  far  from  it^  we  find,  that  in  the 
0afe  of  Forth  ^.  Chapman^  theHke  expreffion^ 
MIX.  Depart  this  life,  and  leave  no  ijfuey  was  heltj 
to  relate  to  the  time  of  the  parent*^  death  as  to' 
the.  leafebold^  but  to  import  a  general  failure  of 
ijke.  as  to  the  freehold  lands  cqmprifed  in  rhef 
wry.  fame.  Hmitation^  (Yidp  i^P.-^ms.  667, 
^jfftk.  398.)  ..  lV       ,       ' 

•^  \  * 

m  » 

-  If' the  limitation- over  here  had  been,  without 
leaving  any  iflue.;^  livings  that  indeed  would, 
have  been  an  exprefs  executory  devife,  reftrained 
p  the  failure  of  iffuc  at  th^  death  of  the  nephew^ 
^8  if  now  ^^^nds,  the   qucftion   fccips   to  reft 
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tipM  the  innplication^  from  the  4vords  I  have 
;irbove  noticed  ;  and  I  am  not  aware  of  any  cafe 
where  an  executory  dtrvife  has  been  admiftt'i 
iy  implication^  however  ftrofig,  if  the  limitatrbfr 
could  take  cffc6t  as  a  remainder,  Ori  th^  con*^ 
traryj  our  Courts  have  even  f aifed  an  eftate  taU 
ty  implication^  in  it  perfon  to  whom  there  i^a^ 
no  puceding  devife  lof  any  ejlate  at  all,  in  order 
that  a  limication,  not  much  unlike  the  prefent, 
ilfiight  take  effcA  as  a  remaindery  upon  fuch 
rftatc  tarJ,  inftcad  of  an  executory  devife. 

Thus^  in  the  cafe  of  Waller  v.  Brevity  Com.' 
itep.  372.,  where  the  teftator  declared  his  will, 
that   if  his  fon   Wiliftim  ftould   happen   to  die/ 
4»rf  leave  no  ijfm  of  bis  body  lawfully  hgotten, 
that   then,   and  in  fucb  cafe^   and  not  otbrrwffe^* 
lafter  the  dfatb  of  his  faid  fon,  h^  gave  and  be- ' 
qoeathcd  all  his  lanfds  of  inheritance  in  Z..  unto 
ife.  his  fon,  to  have  and  to  hold  rh^  fame,  after 
the  death  of  the  faid  William^    to  him  and  his 
heirs.     It  was  contended,  that  the  rimiration  to 
R.   was  an   executory  devife^    to   take  rff;a   on 
the  death  p{  ff^illiam  without  iffiie  living  at  the 
time  of  bis  deceafei  the  words  if  be  die  and  leave 
no  ijfuei  being  tantamount  to  leaving  fio  ijfue  at 
the  time  of  his  d§atb  \  land  ihe  gift  10  R^y  after 
the  death  of  William,   exprefling   the  tcftator's 
intent,  that  R.  (hoqid  have  the  lands  immediately 
upon  the  death  of  Wijiliam.     But  the  Court  de- 
cided>  that  William%  who  was  heir  of  the  tcfta- 
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tor,  took  an  ffiate  in  tail  by  the  will  iy  im^lim 
r^//^»;,  becaufe  words  flxall  not  be  conftrued  cq 
gi^e  an  executory  devife,  but  whcrp  the  devifc 
cannot  talfe  effeSt  in  any  other  w^y.  And  the 
fame  principle  was  purfued  by  (^ord  Hardwickag 
in  the  cafe  of  PVealfhy  v.  BofvilUy  Rep.  K.  B^ 
ifmp.  Hardwicke,  258.1  and  is  well  eftAblilhe4 
by  many  pth^r  cafes, 

Ipdecd,  the.  cafe  of  IFalter  v.  "Drew  feems  tq. 
be  nearly  the  prcfcnt  cafe  in   fpecic;  for  hcr^. 
the  fir  ft  devife  to  the  heir  at  law  in  fee^  was  ill 
effed  a  nullity^    which   reduces  the   devife  cq 
him  to  the  mere  operation  of  the  limitation  over 
on  his  dying  without  leaving  any  ijfue  of  bis  body, 
la'u^ully  hegottfn  j  whiph  words,  without  leaving 
any  ijfuej  arc  equivalent  to  the  words,  andlet^ve, 
no  iJfue,  &c.  in    Walter  ^nd^'Drew.     And  thc^ 
words,  in  (hat  cafe,  as  well  in  the  immediate  li^ 
mtation^  as  ip  the  i?abendum,  after  the  death. 
OF  THE  SAID  WILLIAM,  fccm  tantamount  to  the 
words,   from   and  immediately  after  the  decea/e, 
&c.  in  this  cafe.     And  I  fee  no  diftindion  be* 
tween  the  two  cafes^  that  appears  to  me   of  ef^ 
Jential  weighty  when  in  the  oppofue  fcale  to  that 
generally  prevailing  rule,  that  a  limitation   (hall 
never  operate  as  an  executory  devife,  if  it  car} 

take  cfFcfl  as  a  remainder^ 

'  '  ■         *  ■     .    > 

That  the  word  afligns,  fqbjoined  to  the  word 
fffirs.  does  not  prevent  the  copftru^tioii  of  ati 
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l^ftate  tail,  upon  the  limitation  over  in  default  of 
iffue;  vide ;?  Leon^  5.,  Canon\  cafe.  Upon  the 
whole,  therefore,  I  incline  to  the  opinion,  that 
the  nephew  took  an  eilate  tail  under  the  above 
devife,  confidering  it,  in  effed:,  as.a  liaiicacioa 
to  him  and  his  heirs  \  and,  in  cafe-  of  his  dying 
without  ijfucy  then  over  j  and,  confequently,  that 
by  being  vouched  in  a  recovery  againft  a  pro- 
per tenant  to  the  praecipe,  (for  making  which 
the  teftator*s  widow  of  courfe  muji  concur,)  he. 
may  bar  his  eftate  tail  and  remainder  over,  and 
acquire  the  fee  fimple,  fubjefb  to  the  widow's 
dlate  for  life,  which  may  cither  be  prcferved,  or 
may  be  re-^limited  to  her,  under  the  ufes  of  the 
l^ecovery, 

I  have  expreflfed  the  light  in  which  the  cafe 
firikes  me$  but  I  would  not  be  uhderftood  to 
confider  it  as  clear  of  qucftion,  which  is  the  rea- 
fon  for  my  entering  fo  far  into  t;he  grounds  of 
fE\y  opinion.  I  have  indeed  known  fome  differ- 
ence of  opinion  on  a  nearly  fimilar  liinitaaon 
fo  that  on  which  the  prefent  queftion  arifes. 


THAT 
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THAT  the  following  perplexed  limiit** 
tlons  io  a  will  may  poi&bly  be  coa« 
firycd  to  give  an  cftate  uih 


4;,  by  will,  fays,  *^  My  ttftates  called  r.  I  dc^ 
^'  vife  unto  my  brother  ji.  B.y  for  and 
*'  during  the  term  of  his  datura!  life;  aDd» 
'*  from  aod  after  his  deceafc',  I  devifc  the 
«*  fame  €Qthe£Wri  noftle.of  >i$  .body  lawfully 
to  be  begotten,  when  fuch  b^ir  male 
attains  his  age  of  twenty-one  years;  but 
^<  in  cafe  my  f;aid  brother  ^«  B*  fl>ould 
^^  die  without  ^iny  heir  ;m9le)  or  dyin^ 
*'^  with  fuch  heir  male,  fuch  heir  dnale 
**  ihould  die  before  he  attains  his  «ge  of 
^^  twenty  one  years,  and  without  heir  male 
^'  of  his  body  lawfully  to  be  begotten^ 
^'  then  and  in  fuch  cafe  I  derife  my  faid 
5*  eftates  to  my  brother  C  7).,  for  and  du- 
^«  ring  the  term  of  his  life/'  with  divert 
remainders  over. 


cc 


If 
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If  the  tcftator  had  ftudicd  to  puzzle  the  law^ 
find  had  aaually  availed  himfelf  of  the  ableft 
ingenuity  for  the  purpofe  of  putting  the  optrg* 
tion  of  his  will  out  of  the  reach  of  any  legal 
conftruftion,  I  think  he  could  not  have  done 
it  more  pfFtftually  than  by  the  dcvife  above 
^ated. 

The  limiting  the  cftate  to  the  heirs  male  of 
Jiis  brother,  after  an  exprefs  eftate  for  life  to 
him,  and  then  reftraining  the  efFcft  of  fuch  li* 
mitation  to  an  heir  male  upon  bis  attaining  the  age 
ff  twenty  one  years^  is  a  perplexity,  from  which 
I  am  not  aware  of  any  decided  cafe,  or  known 
rule,  to  extricate  the  interpretation  of  this  will. 
Had  the  words,  when  fuch  heir  male  attains  hi^ 
age  of  twenty  one  yearsi  been  out  of  the  cafe,  I 
fliould  have  made  little  difficulty  in  delivering 
my  opinion,  that  A.  B.  took  an  ejlate  tail  from 
the  union  of  the  limitation,  to  the  heirs  male 
of  his  body,  with  his  preceding  eftate  for  life; 
ifor  the  fubfequcnt  limitation,  in  cafe  the  tejia- 
tor's,  brother  A.  B.  Jhould  die  without  any  heir 
male,  orjiying  with  Jucb  heir  male,  Jucb  heir  male 
'    *'     '  Jhould 


jhould  die  before  he  attains  the  age  of  tweyity-i^n^^ 
end  without  heir  male  of  bis  body  lawfully  begotten^ 
is  really  a  limitation  over,  only  in  an  event 
which  would  be  a  regular  detjermination  of  fuch 
jeftate  tail,  and  therefore  by  no  means  inconfifl:^ 
enc  with  the  conftrudion  of  an  eftate  tail ;  and 
were  it  othcrwife,  and  fuch  fubfequent  limitation 
enuxed  to  abridge  or  defeat  the  eiiate  tail  im- 
ported in  the  preceding  devife,  yet  it  would  noc 
prevent  the  eftate  tail's  vefting,  fubjcft  to  fuch 
limitation  over,  which  would  be  barrable  by  « 
common  recovery  gf  thp  jceqant  in  t^ij^ 

But  the  making  the  devife  to  the  heirs^  m^\% 
depend  on  an  heir  male  attaining  twenty-one| 
is  inconfiAent  with  an  eftate  tail  in  the  anccftor  • 
for,  under  that^  the  heirs  male  would  ta)ce  im^ 
mediately  on  the  decfofe  pf  the  anceftcr  j  therefore, 
if  this  fufpended  limitation  is  to  prevail,  I  think 
J*  B.  cannot  be  confi^der^d  as  taking  an  eftat^ 
tail.. 

But  the  nature  of  this  limitation  is  fuch,  that, 
however  it  contradids  the  conftrudion  which 
would  otherwife  arife  from  the  preceding  limita* 
tion,  it  is  no  lefs  inconfiftent  with  the  nature 
of  the  fubfequent  limitations  s  and  thie  intent 
of  the  teftator  is  apparent^  as  well  in  thofe 
fubfequent  limitations,  as  in  the  whole,  de- 
vife tiiken  together.  From  the  whole. devifCf 
^t  is  manifeft,  tha(  the  teftator  meant  'bis  brq* 

ther 
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tlier  AS  h^lrs  male  Aould  take,    fo  long  ss 
there   exifted  any  ;  and  that  the   eftate  fhould 
not  go  over  to  his  brother  C.  D ,    till  failurt 
of  heirs  male  of  his  brother  A.  \  for  the  eftate 
b  firft  given  to  the  heirs  male  of  A.  B.,  and  is 
not  given   over   unlefs  his   brother   A.   Ibould 
die  without  any  heir  male\   or^  if  he  left  heir 
male,  unlefs  fuch  heir  male  ihould  die  under 
twenty-one^  without  heir  male  of  his  body  i   bjr 
which   the    intent    of   the   teftator  is    exprefs^ 
that   if  A.  B.   died   leaving  heir   male   of  his 
body  that  fhould  die  under  twenty-one,  leaving 
heir  male  of  his  body,  the  eftate  fhould  not  go 
over;  confequently  he  did  not  mean  that  the 
death   of  an  heir  male  of  A.  B.  under  twenty^ 
one,  fhould  prevent  the  heir  male  of  the  body 
of  fuch    heir    male    fronr)    taking    the    eftate* 
But  yet  fuch  laft  heir  male  could  not  take,  if 
the  devife  to  the  heirs  male  of  A.  B.  was  not 
lo  vcft  but  in  one  attaining  the  age  of  twenty- 
one  ;  for  fuch  heir  dying  under  twenty -one  could 
not  tranfmit  it   to   his  ifTue  in  that  cafe,    nor 
could  his  iflue  male  pofGbly  take  but  through 
him  :    Therefore   thcfe   two   intentions  of    the 
teftator    are   incompatible, ,  viz.    That   the  li- 
mitation to  the  heirs  male  of  A.  B.  fhould  be 
confined    to    an    heir    male   attaining   twenty* 
one,  and  that  the  eftate  fhould  go  to  the  heir 
male  of  the  body  of  fuch  heir  male  dying  un-» 
der  twenty^^one  j  fo  that  one  muft  be  given  up 
Qt  rejected  in  the  conftrudion,   and  the  latter 

intent^ 
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intent/  ad  being  part  of  the  general  irftrifd 
tion»  apparent  both  in  the  firi):  and  latter 
part  of  the  detifej  ts  what  I  incline  to  prefer. 

it  that  b  admitted  to  prevail,  then  the  words^ 
tt^ben  Juch  heir  male  afiaini  twenty- one  years  of 
agi,  muft  be  rejected,  or  at  Itaft  be  conftrued 
to  import,  no  nnore  than  fhe  time  at  which  ht 
intended  fuch  heir  male  (hould  be  entitled  t9 
$ht  aSual  fojeffion  and  management  of  the  eftatei 
andy  in  that  view  of  the  cafe,  the  devife  refts 
upon  the  operation  of  the  preceding  and  fub- 
fequent  limitations,  which^  upon  the  principle 
above  noticed,  I  fhould  confider  as  giving 
an  eftate  tail  to  A.  B.  Perhaps  the  words  I 
have  fuppofcd  to  be  rejcftcd,  might,  hoWcvet 
inoperative  for  confining  the  devife  to  aii 
heir  male  attaining  twenty-one,  ftill  be  con- 
tended to  afford  an  argument  of  the  tcftator's 
intent,  that  the  preceding  words,  beii's  male^ 
&c.  ihould  not  operate  as  words  of  limitation^ 
hut  as  words  of  purchafe,  to  give  an  eftate 
tail  to  fuch  heirs  male,  and  not  veft  it  in  tb^ 
ancejlor.  But  even  then,  as  I  think  feveral  of 
the  caibs  in  which  thofe  words  have  been  held 
to  operate  as  words  o(  limitation,  under  the 
ibrce  of  the  general  rule,  contain  at  leaft  as 
ftrong  expreffions  of  a  contrary  intention  iii 
the  teftator,  I  tkink  this  refort  Would  not  be 
Sufficient  to  prevent  the  conflfrudtion  of  an  eftate 
tail  in  A^  B. 

4  Upon 
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Upon  the  whole^  I  fcarccly  know  how  to  dc- 
liver  an  opinion  on  this  cafe^  as  it  appears  io 
very  doubtful  and  difficult  of  confl;ruftion.  But, 
as  I  am  called  upon  for  my  fentiments  refpedb* 
ing  it,  I  choofe  to  incline  to  the  conftru£lion  of 
an  eftaie  tail  in  A.B.^  for  the  reafons  I  have 
mentioned. 


m 
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UPOK  the  cdhftrufiioii  of  C(5ntingcnt 
limitations  in  a  will.  See  2  Durnfitd 
and  Eaft^  209. 


TliE  above  caie^  t  Hndi  was  laid  before  ti\€ 
fome  time  fince  by  another  Gentleman  1  and 
the  cafe  then  containing  only  a  fhorc  extrad 
of  Mrs.  Mary  W.\  wil'y  and  noticing,  that 
it  recited  the  fe^tlement,  and  that  (he,  by  virtue 
of  a  power,  appiointed  the  truftees  to  pay  1000 /• 
\into  her  fon-in-law  A.  W.^  upon  the  contin- 
gency therein  mentioned,  (and  not  ftating  what 
contingency) ;  and  that  in  cafe  neither  j.  W.^ 
nor  any  iffue  of  his  body,  (hould  be  living  at 
the  deceafe  of  the  teftatrix,  hy  which  event  the 
Jettled  efiates  would  devolve  upon  her  and  her 
beirs^  then  Jhe  devifed  the  Jame  eftates^  8CC4 
I  rather  inclined  to  the  opinion,  though  very 
dubioufly,  that  the  devife  might  be  conftrued 
as  intended  to  take  efFe£t  upon  the  eftate's  de<* 
volving  on  her  or  her  heirs ;  that  is,  falling 
into  pofTcflioni   at  lead  as   to   the  limitations 

of 
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of  the  freehold  ;  and  that  ihe  only  referred 
to  the  deceafe  of  J*  W.  without  ifTue  in  bor 
lifecime,  as  fuppofing  it  to  be  the  only  event 
in  which  (he  could  difpofe  of  the  lands,  But» 
upon  perufing  the  above  ftate  of  her  will  at 
large,  I  am  of  opinion,  that  no  part  of  the 
devife  of  the  lands  took  effefb  in  the  event 
that  has  happened ;  iot  I  now  find  fhe  had 
exprffsly  in  contemplation  the  two  diftin£b 
events,  "otz.  That  of  J.  W.y  or  any  of  his 
iflue,  being  living  at  her  deceafe,  and  the  aU 
ternative  thereto,  of  neither  him  n$r  any  of  bis 
ijfue  being  then  living ;  and  that  (he  diftin- 
guilhes  between  them,  and  makes  different  pro- 
vifions  for  them,  exercifing  her  power  of  ap- 
pointing the  1000 /•  in  the  one  cafe,  and  that 
of  appointing  the  lands  in  the  other.  It  there* 
fore  appears  to  me,  that  the  appointmertt  of 
the  lands  is  to  be  conddered  as  dependent  oh 
the  event  of  neither  J.  /F.,  nor  any  df  his 
iffue,  being  living  at  the  tcftatrix's  deceafe ; 
and  that  it  has  failed  by  means  of  J.  ^,'s  being 
then  living  j  and,  confequently,  I  conceive, 
that  the  fee  defcended  on  the  teftatrix's  daugh- 
ter, and  from  her  muft  defcend  to  her  heir  at 
law,  ex  parte  maternd^  as  the  lands  defcended 
from  her  mother,  who  purchafcd  the  reverfion 
under  the  fettlement  recited  in  her  will,  which 
.fell  into  poflfefTion  to  the  daughter;  and  that 
neitlier  the  heir  at  law  of  A.  JV.^  nor  the  hcjr 
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at  law  of  Mifs  ^.,  on  the  part  of  her  father^ 
can,  as  fuch,  have  any  title  thereto. 

And  1  think,  in  the  event  that  has  happened, 
of  7.  W.  bting  living  at  the  teftatrix's  deceafe^ 
the  appointment  made  by  her,  of  the  1000/.  to  be 
railed  under  the  trufts  of  the  term  of  500  years 
created  by  the  fetilement,  has  taken  efteft,  and 
that  the  perfonal  reprefentatives  of  A.  IV.  arc 
entitled  thereto,  upon  fccuring  and  paying  the 
annuities  and  legacies  directed  by  the  teftatrix 
to  be  fecurcd  ahd  paid  by  A.  W.  out  of  the 
Taid  fum  of  icoo/.s  to  which  annuities  and 
fums  of  money,  I  conceive,  the  annuitants  and 
legatees  thereof  are  in  equity  entitled;  the  an- 
nuitants to  the  annuities,  from  the  time  di- 
redled  by  the  tcftatrix,  and  the  legatees  to 
their  legacies  of  50  /,  from  the  end  of  fix 
months  after  htr  deceafe,  at  5  /.  fer  cent.^  the 
principal  being  direfled  to  be  fecured  by 
A,  IV.  wiih  bond,  which,  I  apprehend,  would 
carry  that  intereft  j  otherwife,  as  charged  on 
lands,  they  muft  have  carried  only  4  /.  ^er 
cent. 

But  as  to  the  legacies  diredlcd  to  be  paid 
to  7.  v.,  S.  R:s  children,  E.G.,  A.  H.,  and 
M.  V.y  under  the  trufts  of  the  term  of  500 
years  limited  to  //  L.  and  M.  D.  by  the  will, 
as  well  as  the  legacies  direfted  by  the  will 
and   codicil   to   be  fecUred    by   A.  fV.  or   his 

heirs. 


.Casb^  and  OpiKraNS.  175 

heirs,  on  his  or  their  coming  into  poiTellion 
of  the  eftates  devifed  to  him;  all  thofe,  I 
conceive^  have  failed^  as  that  devife  or  ap- 
pointment from  which  they  were  to  arife  has 
failed,  by  J.  W.'%  being  living  at  the  tefta,trix's 
deccafc.  '    •'  • 


Ta  FUR. 
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FURTHER  ObfirriratioM  upon  the 
fame  limitations. 


The  very  rcfpeSable  opinions  of  Mr, 


and    Mr.  ■     ■  would    fully    juftify   me  in 

altering  my  former  opinion,  if  the  words  and 
connections  of  the  difpofitions  in  the  will  did 
not  appear  to  me  too  ftjong  to  bend  to  the 
conftruAions  which  thofe  Gentlemen  incline 
to. 

The  teftatrix  firft  makes  an  exprefs  appoint- 
ment of  the  looo/.  under  the  power  in  the 
fettlement,  in  the  event  of  JV.j  or  any  ifue  of 
his  body,  hing  living  at  the  time  of  her  de- 
ceafe.  She  then  takes  up  the  alternative  event 
of  neither  J.  W.,  nor  any  of  his  ijfue^  being 
living  at  her  deceafe  \  in  which  event  (he  ex- 
prefsly  Gonfiders  the  cftate  as  coming  to  her, 
and  therefore  thought  fhe  might  difpofe  of  it, 
which  flie  feems  not  to  have  had  any  notion 
of    in    the    other   cafe  i    and   ihe  accordingly, 

in 
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in  the  latter  event,  devires  and  creates  t  term 
of  500  years  for  raifing  the  like  ivm  as  fll0: 
had  appointed  in  the  other  event,  for  tho 
fame  purpoff,  and  alfo  i^r  raifing  a  further 
fum  of  1000/.  for  the  pur^ofes  therein  tx^ 
prefTcd. 

Now,  I  think  it  as  clear  as  language  can  make 
ity  that  this  laft  term  of  500  years  was  only 
to  take  cflFcft  in  cafe  of  neither  J.  W*^  nor  any 
of  his  iiTue,  being  living  at  the  tinne  of  her 
dcceafe.  When  a  teftatr^x  fays,  if  fuch  a  per^ 
fen,  &^.  (hall  be  living  at  her  deccafe,  fhe 
direiSts  and  appoints  fo  and  fo ;  and  in  caCe 
fuch  a  perfon  Jball  n^t  h  then  Hvingj  then  (he 
gives  and  devifes  fo  and  fo;  is  it  poffible  to 
confider  the  latter  difpoGtion  as  extending  to 
the  firft  event  ?  Could  we  even  fuppufe  the 
teftatrix  to  have  intended  it,  her  words  do  not 
ieave  any  opening  for  confiru^Un  on  a  Jup-- 
pojed  intention^  but  poHcively  and  clearly  fpeak 
the  contrary.  So  far,  therefore,  as  rcfpciSbs 
the  term  of  500  years  devifed  by  the  teftatrix 
to  the  truftees,  in  the  evenc  of  neither  J.  W.% 
nor  any  iflue  of  his  body,  being  living  at  the 
tinie  of  the  teftatrix's  deceafe,  I  fee  no  room 
for  confidering  it  as  having  taken  effect,  nor, 
confequenily,  for  concluding,  that  any  of  the 
trufts  under  it  have  arifen,  or  can  be  con- 
ftrued  to  exift.     I  think  it  cannot  be  denied, 

T  J  that 
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that  the  appointment  of  the  looo  /•  under  the 
fubiifting  term  has  taken  efft^,  the  event  oa 
which  it  was  limited  having  happened.  I  alfo 
think  it  clear,  that  hotb  the  difpofitions,  viz. 
thai  made  in  the  event  of  J.  W.^  or  any  of 
his  i0ue,  being  living,  and  that  depending  on 
the  event  of  neither  his,  or  any  of  his  ifTue, 
being  living,  could  not  take  effeft.  The  event 
on.  which  the  firft  was  exprefsly  limited  has 
happened  I  that  on.  which  the  other  was  limited 
hzs  failed.  Under  thcfe  circumftances,  it  would 
be  ftrange,  .  I  think>  to  reverfe  the  exprefs 
effeft  of  the  wiU^  ^nd  confider  the  firft  as 
having  failed,  and  the  latter  as  taking  place; 
and  yet,  without  fuch  a .  qonftruftion,  I  do 
not  fee  how  the  further  fum  of  lOOo/.,  di* 
re£ted  to  be  raifed  under  the  laft  mentioned 
term,  can  be  held  to  have  taken  place. 

•  ♦ 
But  the  principal  doubt  arifes  upon  the  fub- 
fequent  limitation  of  the  freehold  and  inhe- 
ritance, whether  i  that  depends  on  the  fame 
condition  or  contingency  as  the  devife  of  the 
term  of  500  years.  Now  confidering,  that 
this  is  a  continuance  of  the  remainder  upon 
the  difpofition  taken  up  by  the  tcftatrix,  in 
the  event  of  J,  W.^  or  any  of  bis  iffue,  not 
having  been  living  at  the  time  of  her  deceafe, 
and  that  this  is  exprefsly  from  and  after  the 
fixpiraiian^   or  other  Jooner  deterfninatiqn^   of  fke 

/aid 
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Ji^id  Aernty  and  fubjeft  thereto,  it  appears  to 
,n)C,  that  it  was  a  contingency  of  the  fame 
contemplation  and  intention  of  difpofing  of 
the  rejjiainder  or  reverfion  of  the  lands,  in 
tj^e.ievcnt  in  which  'the  term  itfclf  was  de- 
vifed.  Aa  it  was  made  from  and  after  tbt 
tfrm^  and  fubje^^  ikereto,  it  clearly  fuppofed 
the  term  itftlf  to  exift  prior,  to  it;  but  the  ex- 
iftence  of  the  tern),  as  I  have  before  obferved, 
was  confined  to  the  event  of  heither  J.  W.y  nor 
any  iflueof  his  body,  being  living  at  the  time 
of  the  teftatrix's  deceafe.  The  difpofition, 
therefore,  that  prefuppofed,  and  was  to  be  fub- 
jed  to  the  teroi,  I  conceive,  mud  be  confidered 
as  depending  on  the  fame  contingency  as  the 
term  itfelf. 

For  this  rcafon,  I  cannot  help  confidering 
the  eftate  dcvifed  to  the  mother,  being  ex- 
prefsly  made  from  and  after^  2,%  dependent  on 
the  fame  event  as  the  term.  The  fubfequent 
limitation  to  the  daughter  is  clearly  a  con- 
tinuance of  the  fame  devile,  and  a  difpofition 
merely  of  the  remainder  undifpofed  of  in  the 
limitation  to  the  mother.  To  confider  it  other- 
wife,  would  be  to  fuppofe  ^  the  teftatrix  in- 
tended the  daughter  (hould  eventually  take  the 
.eftate  during  the  mother's  life,  which,  I  ap- 
prehend, Ihe  had  no  intention  (he  ftiould  j  ahd 
Alfo,    that    the  daughter   fhould,    in   the  event 

T  4  of 
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of  J  ff^'t   or  any  of  his   iflbe,    bring  livings 

take  the  eftate  ckar  of  the  term  of  500  years 

dcvifed   by   her,  and  after  the  ultimate  charge 

of  icoo/.  under  the  trufts  of  the  term.     This 

will,    I  apprehend,    be  the  confcquence,  if  wc 

.fuppofe  the  devife  to  the  daughter   not  to  be 

.confined    to   the  fame  event   as  the  devife  of 

the    term.       For    thefc    reafons,    I    inclioe   to 

think    the    devife    to    the    daughter    mull   be, 

agreeable  to  the  import  of  the  words,  confined 

to  the  fame  event  as  the  devife  of  the  term; 

that  is,  of  neither  J,  fF.^  nor  any  of  his  iffue, 

being  living  ac  the  time  of  the  teftatrix's  de« 

ceafe. 

The  executory  limitation  over  to  ji.  W.^  in 
the  event  of  the  daughter's  dying  under  twenty- 
one,  was  manifcftly  only  z.  Jubflitutionary  difpofi* 
tion  for  that  before  made  to  the  daughter  herfcJf, 
and,  confequently,  dependent  on  the  fame  event. 
He  was  only  to  take  what  was  intended  ab- 
folutely  to  veft  in  the  daughter  under  the  de*^ 
vi/e^  if  fhc  had  lived  to  attain  twenty- one. 
The  devife  to  her  was  made  defeafible  on  the 
event  of  her  dying  under  twenty-one,  and  A.  IV. 
put  in  her  place,  in  refpeft  to  Juch  devife i  and 
therefore  I  conceive  the  devife  to  him  is  to  be 
confidered  as  dependent  on  the  fame  primary 
condition  as  that  to  her,  as  it  was,  in  all  events^ 
I   thinkj    intended  fhe  ftiould  take  under  the 

devift 
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devife  before  him.  To  conftrue  it  otherwife^ 
would  be  to  fuppofe,  that  the  trftatrix  intended, 
that,  in  the  event  of  neither  J.  ff^.;  nor  any  of 
ilU  iflue,  being  liVing  at  h«rr  dcceafe,  and  of  the 
daughter's  jiying  under  twenry-one,  A.  IV. 
fhould  take  the  cftate  clear  of  the  term  of  500 
years  devifed  by  the  teftatrix,  and  the  ultimate 
charge  of  icoo/.  under  that  term,  which,  I 
think,  cannot  eafily  be  admitted. 

The  truth  feems  to  be,  that  the  teftatrix  had 
no  notion  of  her  power  of  difpoGng  of  the 
eftate,  in  the  event  of  J.  W.^  or  any  of  his 
iffue,  being  living  at  the  time  of  her  deceafe; 
and  thrrefore  had  no  intention  of,  nor  has  made 
any  difpofuion  in  that  event,  than  the  appoint- 
ment under  the  fubfifting  term  of  500  years; 
and  the  queftion,  I  rake  it,  is  not  what  we 
muft  fuppofe  Ihe  would  have  intended  and  done 
if  othrrwife  informed,  but  what  fhe  has  done 
under  her  apparent  ftate  of  information ;  and  as 
to  her  fpecifying  in  her  codicil  the  devife  to 
A.  IV.  in  terms  expreflive  of  one  contingency 
only ;  it  feems  natural  and  proper  enough,  as 
the  devife  was  not  on  two  feveral  and  uncon- 
nefted  contingencies,  fo  as  to  depend  on  each 
of  them  feparately,  but  was  ultimately  depend^ 
cnt  on  one  final  contingency^  refulting  from  the 
combination  of  two  events  ;  the  concurrence  of 
which  two  events  conftituted  that  one  contin-^ 
gency  referred  to. 

I  there-. 
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I  therefore,  upon  the  whole/ cannot  (thougUi 
With  much  diffidence  and  re]u<5bance,  on  ac* 
count  of  the  truly  refpedlable  opinions,  that, 
I  am  forry  to  find,  are  to  the  contrary)  bc]p 
ftill  inclining  to  the  opinion  I  have  already  de-» 
)ivprf d  00  the  above  cafe. 


•sc: 
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THAT  the  following  executory  limita- 
tions by  a  deed,  to  the  firft  fon  of  D. 
who  fhould  attain  twenty-five  years  of 
'  age,  is  void  •    and   that  other  limita- 

*  tion^,  fubfcquent  thereto,  niay  pro- 
bably be  deemed  void  alfo. 


by  indenture  of  leafc  and  rcleafe,  con* 
vcyed  lands  to  truftees— To  the  ufe  of 
yl>  for  life;  and,  after  his  deceafe,  to  the 
ufe  of  truftees,  their  heirs  and  aQigns,  up* 
on  truft,  that  they,  and  tbe  furvivors  and 
furvivor  of  them,  and  his  heirs,  Ihould, 
amongft  other  things,  raife  and  apply,  out 
of  the  rents  and  profits  of  the  faid  heredita- 
ments, for  the  maintenance  of  D.  during 
his  life,  fuch  fum  as  they  thought  proper, 
not  exceeding  /.  a-yearj  and  ihould 

alfo,  out  .of  the  fame  rents  and  profits, 
raife  money  for  the  education  of  all  or  any 
fons  of  the  faid  D.  lawfully  begotten,  until 
fprne  fqn  of  the  faid  D*  Ihould  attain  his 
age  of  twenty-five  years,  at  fuch  times,  and 
\n  fuch  manner,  as  the  faid  truftees  fhould 

think 
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think  fit,  not  exceeding  the  fum  of  U 

for  an  eldeft,  and  the  fum  of——/,  yearly 
for  a  younger  fon  or  fons  ;  and  to  pay  the 
refidue  of  the  rents  and  profits  of  the  faid 
brrtditanients  towards  difcharging  the  in- 
cumbrance$  thereupon,  until  fuch  eldcft  fon 
of  JD,  Ihould  attain  twenty-five  years  j  and 
when  fuch  fon  of  2).  fliould  attain  twenty- 
five  years,,  to  convey  the  iaid  heredita- 
ments : 

To  the  ufe  of  fuch  fird  fon  attaining  fuch  age^ 
and  the  heirs  male  of  his  body  \  and^  for 
default  of  fuch  iflue,  to  the  ufe  of  the  fe- 
cond  and  every  other  fon  of  the  faid  D.  ii) 
tail  male  \  remainder  to  £•>  younger  bro- 
ther of  the  faid  Z>.,  for  life  \  remainder  to 
truAees,  to  preferve  contingent  remainders, 
with  divers  other  remainders  ;  and  the  ultt* 
mate  remainder  to  ^/s  right  heirs. 

The  faid  A.^  by  will  reciting  the  faid  indentures 
of  leafe  and  releafe,  devifed  all  his  leafehold 
and  copyhold  lands  to  the  faid  truftees,  and 
the  furvivors  and  furvivor  of  them,  his  ex- 
ecutors, adminiilrators,  and  afllgns,  fubjeft 
to,  and  under  the  fame  trufts,  ufes,  and  li- 
mitations as  the  faid  eftates  were  limited  in 
fuch  indentures, 

4 

A*  died. 
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^•'»died«  D.  furvived  him,  marricdi  and  had 
ilTue  one  fon^  B*^  and  died.  B.  has  lately 
attained  twenty-one  years  of  age ;  and  all 
the  incumbrances  on  the  lands  are  paid. 


rfM 
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The  truft  for  the  firft  fon  of  D.  attaining  the 
age  of  twenty-five  years,  he  having  then  no  ion 
born.  Teems  to  me  to  be  a  limitation  which 
fnight  eventually  not  take  effedt  for  twenty- five 
years  after  a  life  in  being,  at  the  creation  of  the 
truft.  -  This  exceeds  the  limits  hitherto  allowed 
for  executory  limitations  on  trufts;  which  fprc 
of  limitations  is  required  to  be  confined  to  the 
f^TxoA  oi  twenty^  one  years  after  a  life  in  being: 
there  fore,  as  the  preceding  eftate  to  A.  for  his 
life,  did  not  endure  to  fupport  it,  fuppofing 
it  to  have  been  a  contingent  remainder,  inftead 
of  an  executory  truft,  arifing  out  of  a  remainder^ 
I  do  not  fee,  unltfs  we  can  confider  this  Hmita^ 
tion  as  vefling  in  an  eldeft  fon,  in  iaterej^ 
though  not  entitling  him  to  the  pojfej/icn  before 
that  time,  how  it  can  be  fupported.  But  here 
is  no  exprefs  limuation  of  the  eftate  to,  or  in 
trufl  for,  an  eldeft  or  only  fon  not  firfl  attaining 
the  age  of  twenty-five.  The  limitation  over 
to  the  fecond  or  other  fon    or  fons^  indeed,  is 

7  not 


ti6  Cases  and  OpimkSi^s^ 

Mt  attended  with  fuch  a  reftriftiofi ;  t>ut  thij 
fltbfequenc  limitatioti  feems  exprcfely  confined 
to  (ccond  and  other  fons,  after  failure  or  de- 
termihatiQi^  of  the  eftate  to  the  firft  foil  attain- 
ing twenty-one ;  and  therefore,  the  difficulty 
is  for  B.,  as  being  a  firft  or  only  fon,  to  fup- 
port  his  claim  under  it* 

Had  it  been  a  cafe  of  a  devi/e,  poffibly  the 
circumftances  of  the  application  of  the  refiduc 
of  the  rents,  to  the  difcharging  incumbrances 
on  the  eftates,  till  the  firft  fon  attained  twenty- 
five  years  of  age,  might  have  been  urged,  as  an 
argument  for  conftruing  this  procraftination 
of  the  truft  for  him,  to  amount  to  a  mere  fuf- 
penfion  of  his  pofleflion  till  that  age;  and  that 
it  ihould  veft  in  intereft  in  him  in  the  mean 
time,  fubjeft  to  fuch  charge;  and  this  con- 
llruAion  would  have  been  aided  by  his  having 
z  maintenance  out  of  the  lands  in  the  meaa 
time- 

But  this  being  the  cafe  of  a  deed,  I  am  afraid^ 
is  a  circumftance  that  bears  hard  againft  fuch 
latitude  of  conftruftion.  It  is  true,  indeed, 
this  is  a  cafe  of  a  trufij  the  legal  eftate  pajffing 
to  the  truftees  in  remainder  expeftant  on  -^/s 
deceafe;  which  circumftance,  added  to  the  di- 
redlion  to  apply  a  fufficient  part  of  the  rents 
and  profits  of  the  lands  for  the  maintenance 
Stnd  education  of  the  firft'  fon  of  D.  attaining 

twenty- 
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Wcnty-five  years  of  age,  till  the  time  when  the 
eftate  is  diredled  to  be  conveyed  to  him,  might 
poflTibly  be  urged  as  an  argument  for  a  court  of 
equity  to  confider  the  limitation  after  ^.'s  deceale, 
as  amounting  to  a  truft  for  the  firft  fon,  fubjeft 
to  the  charges  impofed  thereon,  till  the  age  of 
twenty-Bve,    and   fufpending  only  his  right  of 
poflelfion  till  that  time.     But,  I  am  afraid,  ic 
would  be  too  great  a  violence  upon  the  exprefs 
words  of  the  truft,  to  confider  a  firft  or  only  fon 
as  entitled,  before  his  age  of  twenty-five  years, 
to  an  eftate  tail,  under  a  direflion,  that  whea 
any  fuch  fon  Ihould  attain  that  age,  the  truftees 
Ihould  convey  the  lands  to  the  ufe  of  fuch  fon 
firft  attaining  fuch  age,  in  tail,  when  there  is  no 
other  direction  or  limitation  in  the  will  to  entitle 
him  to  any  eftate  at  all  in  the  land,  but  fuch 
direftion  to  convey  to  fuch  fon  firft  attaining 
fuch  age  of  twenty-five  years.     I  therefore  rather 
incline  to  the  opinion,  that  the  limitation  to  the 
firft  fon  of  D.  cannot  be  fupported,  becaufe  too 
remote;  and,  cOnfcquently,  that  B.  is  not  en- 
titled under  ic,  nor   can  do  any  thing  to  bar 
the     fubfequent    limitations^     fuppofing    them 
good. 

Now,  as  to  thcfe  fubfequent  limitations,  they 
were  trufts,  to  arifc  out  of  the  fame  legal  re- 
mainder in  fee  in  the  truftees,  as  the  preceding 
truft  for  the  firft  fon  of  D.  attaining  the  age  of 
twenty-five.     But  though  the  truft  for  fuch  firft 

fon 
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fpa   attaining  that  age  was  contingents  yet  ts 
the   eftace    fo    intended    for    fuch    fon    did   not 
extend  to  the  whole  fee  ftmfle^  the  fubfequent 
trufts   do  not  appear  to  me  necejQTarily  to   be 
bound  by>  or  depend  on,  the  fame  contingency. 
I  think  they  may  be  confidered  as  crufts  taking 
immediate  efFcd  in  intcn-ft>  or  out  of  the  Irgal 
eftate  in  the  truftees,  fabjeft   to  the  preceding 
charges  and  the  contingent  eftate  to  the  firft  fon 
of  D.  attaining  the  age  of  twenty-fives    info- 
much,  that  if  2).  had  died  without  iflTue,  I  do 
not  fee  why  they  might  not  have  taken  effe6l:i 
and  if  they  may  be  confidered  as  vened,  fubjeA 
to  fuch  intervening  contingent  limitation  to  the 
firft    fon   of  D.    attaining   twenty-five   years  of 
age,   fuppofing  it  good^   and  that  intervention 
is  found  to  be,  or  becomesj  void,  it  feems  to 
be  as  much  out  of  the  way  as  if  it  never  had 
taken  efFcA,  and  were  determined;  or  as   if  it 
never  had  been  limited  at  all;  juft  as  in  the 
cafe  of  limitations  in  a  conveyance  at  common 
law,  where,  if  any  intervening  remainder  isj  or 
becomes,  void,    the  fubArquent  remainder-man 
takes  as  if  the  firft  were  out  of  the  cafe,, 

It  is  true,  when  the  particular  eftate  is  void, 
(except  in  a  will,)  the  remainder  fails  toos  hue 
the  limitation  to  the  firft  fon  of  D.,  in  the  pre- 
fent  cafe,  is  not  in  the  nature  of  a  partiadar 
eftate^  but  of  a  remainder^  it  being  to  arife  out 
of  a  remainder  in  the  truftces^  which  was  pre- 
ceded 


tkiii  afid  dt>i'Nidvi;  it^ 

'  *  I  '  tea* 

teded  by  the  particular  eft  ate  in  A,j  and  became 
Veiled    thefcon.       Poflibly    it    miy    be    urged 
agaihft  the  validity  of  thtfe  fubfcquent  limita- 
tions, that  if  the  linhitatiori  to  thfc  fifft   fon  olf 
I>.  is  void,  the   fubfcquent  limitations   (land  ak 
cftarcs,  to  take  efFcdl  on  the  failure  df  i/Jue  malt 
v/  D.,  without  any  fubfitting  eftate  to  enduri 
till    that    period ; .  and,    under   this  view,  iHiiy 
would  certainly  be  too  remot^.     But  I   fee.  no 
neceflity  for  confidefing  thehi  in   fuch  a  light* 
#ny  more  than  in  the  cafe  of  a  lapied  devife  of 
the  particular  eftate,  or  of  a  void  r^nnlainder  iri 
a  conveyance  at  common  law,  where  the  wordd 
introducing  the  fubfequeht  remainder,  upon  thd 
determination  of  the  iirft   eftate  or  remainder, 
arc  not  conGdered  as  poftponing  the  fubfequent 
remainder  to  the  period  when  fuch  firft  eftate,' 
or  preceding  remainder^  would  have  endured,  if 
they  had  taken  effcft  j  but  the  eftate  bciftg  void;- 
Its  extent  or  duration  vanilhes  of  couffe ;  and^ 
of  confequence,  the  tvords  of  reference  id  fuch 
extent  or  duration,  having  ho  object  td  relatcf 
to,  ceafe  to  be  of  any  eflfeft,  and  the  next  re- 
hiainder  is  let  in  immediately,^  without  any  re-' 
gard   thereto.      And   therefore^    in   the   prefenc 
cafe,  in  order  to  fiipport  the  deed,  fo  ht  as  it 
is  capable  6(  any  c6hftru£iion  ih  it^  favour,  I 
incline  to  think  the  fubfequent  limitations  ma7 
be  maintained,  upon  the  grounds  I  have  no- 
ticed. 
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[The  following  obfcrvations  were  added  when 
the  laft  dated  cafe  was  fent  from  another 
perion.j    .  -  • 
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1  ^AY?  p^rufcd  th(?  above  cafi?,  with'  a  copy: 
of  ^be  cfcprepj,  ^fn4  tfe?  opinion  pf  ^r.  - 


•-•^w 


lofc  ¥(i(b  if.  I  ha^f  ^ad  occ^fipn  to  confidcft 
aj^  dQjiyer  an  QBip^op  before,  upon  thp  two  ftrO; 
^i^t$  co(^ta^inf4  in  the  (pery  upon  this  cafei> 
miaif  Thofe  iufbicb  fjefpcA  M^c  validity  of  the 
liotitations  to  thQ  %x.^  fop  o(  £)i.,  and,  of  the 
Aibfequcnt  limicaiions<  over  &  4  C9py  qf  which. 
opinioa  I  have  procured  and  aQOf^^ecl  to  the 
cafe  :  m  regard  to  which  I  ana  90W  cp  a^d,  that^, 
upon  reconfidering  this  cafe,  I  cw  ftill  more 
confirmed  in  the  tendency  0/  my  opipion,  that 
the  limitation  to  the  firft  fon  of  D*  is  void,  as 
it  cveotuaUy  (indeed  in  the  very  event  that  has 
hs^ppiKj^ed)  exceeded  the  limits  of  executory  li- 

V  2  mitations 
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mitations  five  years  longer  than  what  has  yet 
been  allowed^  which  feems  to  have  been  one  of 
the  grounds  upon  whiqh,  in  the  cafe  of  Lade 
V*  Holfordj  I  Blacks  Bjp.  4^9.,  a  provifo  in  a 
will  to  fufpend  the  pofleffion  of  an  unborn 
tenant  in  tail,  till  the  age  of  twenty-fix  years, 
was  held  void* 

-9  r 

'  \ 

But,  in  regard  to  the  validity  of  the  fubfe* 
quent  limitations,  though  my  former  opinion 
rather  inclines  in  favour  of  them,  yet  the  more 
I  confider  the  cafe,  the  more  difficult  I  find  ic 
to  retain  that  opinion,  or  indeed  to  form  any 
opinion  upon  that  point.  Indeed,  I  think  it 
may  be  folidly  contended,  that  none  of  the  fub* 
fequent  linnitations  could  be  conftrued  to  ve(t^ 
before  the  time  limited  for  the  preceding  li- 
rtiitations'to  the  cldcft  fon  of  D.i  the  confe- 
quence  of  which  is,  that  if  the  former  fails,  as 
too  remote,  the  latter  do  fo  likewife.  To  con- 
fider the  latter  limitations  as  vefted  before  the 
former^  would,  I  conceive,  be  to  exclude  the 
former  entirely,  on  the  event  which  has  hap* 
pened,  of  its.  incapacity  to  take  tStOi  at  the  de- 
^eafe  of /f.,  firfl:  tenant  for  life,  and  fo  let  in  the 
remainder  liien  to  the  eftate  before  the  com'* 
mencement  oftbe  truft,  under  which  their  claim 
and  title  was  originally  to  arife. 

ft 

m 

As  to  the  latter  part  of  the  query,  refpeding 
tlie  bar  or  the   remainders  by  fine,   fuppofing 

them 
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them  goods  I  conceive»  that  fuppofing  B.  to  be 
now  in  the  poflelTion  and  enjoyment  of  the 
eftates,  that  if  he  executes  a  deed  of  feofFmene 
of  the  freehold  lands  of  inheritance,  duly  exe« 
tuted  with  livery  of  feifin,  and  afterwards  levies 
a  fine  come  ceo,  &c.  thereof,  with  proclamations, 
the  fubfifting  remainder  men  (/•  e.  the  fons  of 
2).,  nephews  of  ^.,  and  their  iflue)  wilt  be  bar-* 
red  by  Bve  years  non-claim,  if  not  under  any  of 
the  legal  incapacities  to  claim  mentioned  in  the- 
fiatute. 

As  to  the  leafeholds  or  copyholds,  a  fine  is 
not  applicable  to  them ;  nor  do  I  know  of  any 
other  fimilar  mode  of  eflfeftuating  a  bar  as  to 
them* 


u.  *== 
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V  -i  THAT 


0,^6  Ca$£S.  Md  OpinjoN3< 

f^bf  be,irs  k?/  A,  B.  w^re  clearly, ^oody  undof 

the  :  above :  pircutpftancjes,    I    ihould   conceive, 

that  as  it  veftedJA  .him,  according  to  the  rule 

in   ShelJii's  cafp,    hy   uaion  with  his .  preceding 

eftate  for  life,,  it  defcended  ro  his  heir  according 

to  the  cuftom,  which  was   C   his  ytfungeft /on  ^ 

and    through    him,    by    rcrprefentacipn  .  to    his 

fon ;    vide   Clements  v.  Scudamore^   i   S(^lk*  243, 

1  P.  Wms.  d^* ;  and,  confequently,  that  the  Ion 

pf  C  would  now  be  entitled  to  fuch  rennainder 

in  fee,  expectant  on  the  eftate /(?r  life  in  his  uficU 

D.     And,  if  fo,  I  think  he  might,  by  a  bill  in 

equity,  reftrain  J3.   from  cutting  timber.     And 

the  recvvery  being  fufFercd  in  the  lord's  court, 

I  think,  would .  be  no  forfeiture  of  which  the 

perfon  in  remainder  or  reverHon  could  take  ad« 

vantage,  as  in  the  cafe  of  a  recovery  fuffcred  by 

A  tenant  for  life  of  the  freehold  lands;  for  in 

copyholds,  the  legal  freehold  eftate  is  in  the  lord 

himfclfj     vide    Keefi    v.  Kirbyi    1    Mod.    199. 

a  Mod.  33. 

/  But  the  difBcuIty  is,  how  the  limitation  in  the 
furrender  to  the  right  heirs  of  A.  B.  \s  to  be 
fupportcd,  being  after  a  failure  of  any  male  iffiK 
of  the  bodies  of.  him  and  his  wife,  without  a 
preceding  limitation  extended  to  that  period i  (or 
if  it  dc;pcnded  on  ,a  d<?faul.|  of^aHy  ifue  malc\  that 
is,  on  the  event  of  there  bei^^g  vo  iffiu  mal^^  then 
it  failed^by  rrafon.of  the  exiftenrce  of  fuch  iffoc 
jiial«.j  ..apd,ifi  on  ^gen^ral/Mlure  of  iffue  malt,  4« 
•  K  ,.  any 


I 
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miy  time,  then,  as  ^  remainder^  it  could  not 
t^kc  effcjSt,  gnjcfs  fuch  default  of  iffue  happened, 
at  furthcft,  by  the  expiration  of  the  preceding^, 
eftaees,  viz.  the  deceafes  of  ^.  Bf  and  }iis  wife,, 
gnd  their  eldfft  Jon  y  ^viA  that  wi)l  i^ot  be  the 
cafe^  if  any  iflue  male  of  A^  B.  fhould  be  living 
9t  the  death  of  his  elded  fon  D.  f  and  It  feems  to- 
me top  remote  in  any  other  view. 

Indeed^  it  is  not  pnly  poftponed  to  a  failure  of 
jflue  male^  but  alfo  of  tffke  female.  However^  as 
the  limitation  to  the  latter  feems  void  in  event, 
and  the  limitation  over  is  on  failure  of  ^be  objeSs 
pf  the  limitation  that  has  io  failed,  I  chink,  it 
might  take  eflfeA,  as  if  fuch  preceding  limitation 
had  been  omitted,  as  in  the  cafe  of  a  remainder 
after  an  intermediate  limitation,  either  originally 
void,  or  failing  in  event;  but  the  limitation 
Jeniori  txitui  mfifculo  has  not  failed ;  nor  was  the 
limitation  over^  in  default  of  any  ijfue  male^  con* 
pned  to  the  failure  of  the  objeSli  of  the  former]^ 
for  that  extends  only  to  an  eideft  Jon ;  and  the 
latter  is  poftponed  to  the  failure  of  any  iJfue  male. 
Had  it  been  merely  in  default  of  ifue  male,  I 
think,  thpfe  words  might  have  been  conftrued 
^o  mean,  the  ijjue  male  before  mentioned  in  the  li- 
mitation i  but  the  word  ullius  feems  to  put  a  ne- 
Sative  on  fuch  conftruflion. 

Where  ap  ulterior  remainder  is  limited  %fter 
an  intervening  one,   that  is  cither  void  in  it*' 

creation. 


r 
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cftltibri,  6r 'cvehtb'alTy  fatilr,  or  tates  biiljr  a 
pkrtial  cfifeft;  tHfe  Jitter  fceitis  gootl  6p6A  the 
fSlldre  6r^dcttrii?i?ndti6n  of  the  Forrnerj  and  fob* 
]ih  theritdr.  B6\,  Vhert  thfc  laft  i^  irbt  confirtedl 
tt(  ihe  failure  c(r  detcTmihatioh  of  the  preceding 
eftkte,  Stit  h  ittadc  to  dc'^end  oh  ah  event  col- 
fklcriA  thei-etb;  rh-^,  uhlefi  ftich  bVent  hkppens 
by  the  tinic  that  kU  the  pre'cedihg  eftktei  deter- 
mine, (if  not  fupported  by  a  truft,)  I  appre- 
fitnd,  ir  fails  6f  courfe,  as  ^ell  in  the  cafe  of 
cbpyhblds  ats  freeholds;  and  the  rennilindcr  to 
the  hdrs  of:/i.  B.,  in  the  prefent  tafe,  in  default 
df  any  iflu'e  iriale,  where  the  limitation  to  Jiicb 
fjfue  is  confined  it  the  eld'eft  ijfue  male^  Appears  to 
rhe  to  fall  under  that  predicannfent  j  Sndi  tf  fb, 
there  doc^  not  feerh  fufficreht  grou'nfd  i6\  C.*s 
fbn>  or  arty  bbdy  felfe,  to  eftafelifli  a  claim  under 
the  f^id  imitation,  t6  the  right  heirt  6(  A.  B. 
But  the  pbiftt  is  too  difficult  for  me  t6  pretend  to 
iiny  thing  tiibre  than  i  mere  inclitlititon  of  opi- 
nion. 
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UPON  the  laft  cafe. 

■ 

It  was  afterwards  ttatcd,  that  ^.  ^.  was  admVttcil 
in  fee,  upon  his  purchafe  i  and,  upon  his 
own  furrender  afterwards,  was  admicced  in 
the  manner  before  dated. 


wr^mwm 


As  A*  B.  flood  admitted  in  feCy  previous  to  the 
iurrender,  I  am  of  opinion,  that  the  limitation 
in  that  furrender,  to  the  ufe  of  bis  right  heirs^ 
was  part  of  the  former  ejiate  remaining  in  him, 
as  the  reverjion  in  fee  undifpo/ed  of  by  that  fur'- 
render  I  vide  Thrujlout  v.  Cunningham,  2  Black. 
Rep.  1046.,  and  Roe  v.  Griffiths,  4  Burr.  1952. 5 
and,  confequently,  that  it  defcended  on  his  heir 
at  law,  according  to  the  cuftom,  that  is,  the 
youngefl  fon  C,  and,  on  his  death,  to  his  fon  E., 
who,  I  think,  had  C.  even  died  in  his  father's 
lifetime,  would  have  been  entitled  jure  repre* 
Jentationis ;  that  is,  as  reprefentative  of  his  fa- 
ther, acqording  to  the  cafe  of  Clements  v.  Scuda^ 
more,  i  Salk.  243,    i  P.  fVms.  6j,     Therefore, 

9  I  con- 
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I  conceive^  that  E.,  the  fon  of  C,  is  entitled  to 
that  reverfion^  if  /i.  B.  made  no  difpofitioii 
thereof  by  will,  and  a  furrender  to  the  ufe  of  it ; 
and  that  he  may^  after  the  death  of  D.^  bring  an 
cje&ment  for  it,  evert  before  admittance,  as  his 
title  is  by  defcent;  and,  confidering  D.  as  taking 
no  more  than  ati  0aie  ,for  lifyy  under  the  fur- 
rtnder  above  dated,  it  follows,  that  he  cannot^ 
by  any  means,  acquire  the  fee.  ' 
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UPONfucrh  limitations  over,.ofpftfonal 
<ftatc,  in  (kfaulc  of  iflut  of  thx:  Brit  uker^ 
as  are  confidered  as  fubfticucionary,  or 
alternative  for  thofe  to  the  iflue«  Sec 
I  Durnford  znd  Eafl,  593. 


Wherever  there  is  a  limitation  of  ^  chattel  to 
a  perfon,  and  if  be  die  without  ijfue^  remainder 
over,  the  remainder  is  too  remote,  not  being  to 
take  effedt  till  a  general  failure  of  ifTue,  which 
hiay  not  happen  for   fome  generations.      But 
^here  the  limitation  to  fuch  perfon,  either  in« 
dcfinitely,  or   for  life,  is  followed  by  a  limita- 
tion to  his  children  or  ijfucy    that  may  anfwer 
the  relation  of  thye  word  ijfue  in   the  limitation 
over;  lYi^yiovdi^ dying  without  tjfue^  in  fuch  li- 
mitation  over,    have   been  held  to  fignify  the 
iffue  before  mentioned^  and  to  v^hom  the  antece- 
dent  limitation    was   made  ^    vide   the   cafe   of 
f^aughan   v.  Farrer^    2    Fez.    182 — 6.        And, 
under  that  cpnftrudlion,  it  fcems,  the  limitation 
over  is   eventually  good,    not  as   a  remainder 

13  after, 
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after^  but  as  an  alternative  to,  or  fubftitutionarf 
difpofition  for  the  limitation  to  the  iflue^  (hould 
that  fail  for  want  of  any  fuch  iflue  i  as  in  the 
cafes  of  Higgins  v.  Dowler^  i  P.  fFms.  98. 5 
Madda^v.  Staines,  iF.ff^ms,  4^1 1.  ^  Stanley 
yi.  Leigh^  2'P.  Wms.  686.,  and  i^T/etal  others  to 
^he.  faiDC  cfeft.  And  therefore,  a^. there  is  a 
JkDitation  ia  this  c^ftr  ^^  /i&tf  cMldKn  of  G.  L., 
I  incline  to  ihe  opinjQjix,  that  tJie  words,  ^/^ 
without  ijfuey  Sec.  in  the  limitation  over,  are  to 
be  conftrued  as  referring  to  the  ijfue  before  de- 
Jcribedf  joft  as  if  the  words  bad  been>  '^  die 
•*  without  fuch  iffue," 

The  cafe  of  Vaugban  v.  Farrevy  above  cited, 
fcems  very  much  in  point  to  the  prefent  qucSion. 
There,  uponadevife  of  real  and  perfotfal  eftaoe 
to  one  for  life,  and,  if  ihe  left  chiidr.evy  the  ^liole 
to  fuch  child  or  children 'y  but,  if  lhe.{hauld^/itf  witb- 
outijfucy  then  to  other  purpofcs  j  itvfascontiiended^ 
that  the  Unaitation  6£  the  perfonal  property,  was 
too  remote,  and  that  the  v^hole  vefted  in  thcirft 
devifte,. 

But  Lord  Eardwicke  heldi.the  contrary,  ob^ 
ferving,  that  wherever  the  general  words,  dying 

• 

xvithout  ijucy  are  mentioned  relative  t6  perfonal 
cftate,  the  bequcft  of  which  is  limited  fo  as  pro- 
perly to  take  place,  the  Court  has  conftrued  them 
to  mean,  fuch  iJfue  as  before  defcribed.     Indeed, 

it  is  natural  enough,  when  a  teftator  gives  pro- 
perty 


pcrty  to  certain  iJ[H.  ^1^  A^S^^^^W.^:  ^P^  ^^^ 
gives  it  over  in  Je/ofiU  ofiJfu^.tQ,  jTuppo.Cc  .h,e 
mcajn;^  10  dcfaylt  of  tbflt  ijffjf  iff  yjfl^xxk  be  b^4 

cafe  in  faTjour  9f  the  lii^itation  over  ffjan  that;  qf 

^9M^,9^^  K-.  %T  ^  ^^^  ^^?  ^i^^'f^  rrvention,(;d 
^.0!?i^?:H.4ti9P,  n^'ght,  in  that  cal^,  eyei^^ually,  ^^%Y.e 

^y^r^  %  Pm^.^lf  ?Te^^^^  ^«  <?^Sly5.9a  of  ifl;u,c. 
becaufe  the;  li^ij^^tipn,  w^s,g9(;i6n(^c^  to  childi:ai 

whom  the  mother  (hould  leave,  and  (he  might 

have  left  no  child,  but  one  or  more  grandchildren, 

not  falling  within  the  defcription  o( /ucb  ijjfue  as 

before  mentioned ;  but  here  the  limitation  being 

to  the  children  generally,  would  have  vetted  in 

them  on  their  birth ;  fo  that  if  there  had  been 

any  ilTue,  they  mutt  have  taken  in  exclulion  of 

the  remainders  over- 

I  am  therefore  of  opinion,  that  as  G.  L.  had 
no  child  at  the  time  of  the  teftator's  death,  nor 
afterwards,  the  limitation  over  (confidering  the 
word  ijfue  as  relating  to  iffue  before  mentioned, 
viz.  children)  is  good  in  event,  though,  had 
there  been  a  child  born  after  the  tettator's  de- 
(:eafe,  the  whole  would  have  vetted  in  fuch  child 
in  excludon  of  all  the  limitations  over. 

But  fuppofing  the  limitations  over  were  to  be 
decreed  too  remote,  which,  for  the  reafons  I 
have  mentioned,  I  conceive,  as  the  event  has 
happened,   they  are  not^    then  I  fhould  be  of 

opinion^ 
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opinion,  that,  as  the  eftate  was  limited  to  G.  Z# 
cxprefsly  for  bis  Hfe^  the  fiibfcquerit  words>  aftd 
if  be  bapfen  to  die  without  ijffue^  did  not  enlarge 
his  eftate,  as  they  might  have  done  had  the  If- 
miration  to  him  been  indefinite ;  but  that  the  re* 
mainder  in  the  eftate  belonged  to  the  teftator's 
two  Tons  R.  and  G.,  as  joint  refiduary  legatees^ 
according  to  the  opinion  of  Lord  Talbot ^  in  the 
QiS^oi  Clare  v.  Clare ^  CaJ.  temp.  "talh.  3i. 
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Upon  ^  power  of  dirpoGciod  given  by 
a  teftator  to  his  wife  j  and  that  her  ex- 
ecution of  it,  by  will,  during  her  fc- 
cond  marriage,  was  valid. 


cc 
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*^  C  Dm  by  will,  bequsatbedall  thtt  his  houfe  and 
'^  lands  in  A"/  unto  his  wifei  and  her  heirs» 
.  <^  for  ever;  .(and  did  thereby. auchorife  and 
^'  empower .  his  £iid  wife  to  fell  the  fatd 
<'  houft  and  premifes,  to  pay  his  juft  debts, 
*V if ibeihoUld  think  proper;)  but  in  cafe 
his  faid  wife  ihould  die  tk^ithmt  makiitg 
ber  laft  will  tin  J  tiftament  in  writings 
or  iflue  lawfully  begotten  on  her  body 
<<  by  him  or  fome  other  man,  then  his  will 
<'  w;as,  and  he  thereby  gave,  devifed,  and 
<^  bequeathed^  after  his  faid  wife's  death,  if 
*'  (he  died  without  will  or  iflue  as  aforefaid, 
*^  all  and  fingular  the  faid  houfe  and  pre^ 
.  <<  noifcs,  if  not  fold  for  the  ufes  aforefai<j^ 
<V  unto  his  right  heirs  for  ever/' 

The  teftator  diedj  leaving  his  widow  him  fur- 
viving,  who  afterwards  married  J.  S.i  and, 
during  her  coverture,  (he,  by  will  duly  ex- 
ecuted, reciting  verbatim  the  devife  to  her, 

X  gave 


30$  CAtit  and 

.  gave  the  houfe  and  premifes  to  her  hiijbad^^ 
.  for  life,  and  his  fan  by  a  former  wifc»  (ha^ 
ving  no  child  of  her  own,)  in  fee« 
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I  APl>R£»t£Nt>,  from  the  loofe  manner  in  n^hich 
the  iiviiUs  pained,  thi&cafe  tnay  be  the  fubji^A 
4if  different  opmtons.  But  I  rathef  incline  to 
{hink,  that  S.  took  an  efiaUtzyX  in  «thet  lands  in 
queftioQ,  with  a  power  of  fale,  for .  payment  of 
the  teftator's  debts,  and  a  ftmer  of  diJ^ofing  $/ 
the  lands  hy  her  will.  I  think  the  word  beits^  in 
the  firft  devife  to  her,  is  elcplained  an$l  qualified 
into  heirs  of  her  body^  by  the  fubfequent.  limi^r 
tion  over  on  her  dying  without  iflue  lawfutlj; 
begotten  on  her  body  by  the  teftator^  or  any  other 
man;  and  indeed  the  power  of  fale  for  particular 
purpofes  only  feems  to  imply,  that  fl^e  .was  noc 
to  have  the  fee ;  and  the  limitation  over^  ht\t^ 
made  to  depend  on  her  dying  without  maiifg  If^, 
laft  mil  (^nd  tejtamenty  appears  to  me  C9lii\ife0(f 
(o  import  a  power  for  her  to  difpofe  of  |hc  \^f^% 
by  will,  and  to  reduce  the  queftjon^oi^fely^^ 
thisj  Whether  fuch  power  extended  ^to  a  wijl 
made  by  her  during  coverture,  or  waa  prevented 
or  fufpended  by  her  fubfequent  liharri^ei 


fa 


Ifi  the  cafe  of  Rith  v.  BemmimJt  a  Ef.  Caf. 
^r^  f59«i  the  Cqufi  of  Chancery  fcemed  ,co 
confid^r  th^  marriage  a  fufpenfion  of  fuch  powcf, 
and  difmified  a  bill  brought  by  a  de^ifee  Ufu^r 
the  will  i  but  the  rcafon  for  fuch  difmK&On  apn 
pears,  3  Bro.  Cuf.  P^rl.  jia*^  to  have  been,  that 
the  Court  thought  the  proper  remedy  in  that  cafe 
Irasi  at  Uw^  and  oot  in  equity  i  and  the  decrCie 
of  difmilTion  was  afterwards  reverf<;d  by  the 
Moufe  of  Lords,  and  a  cafe  dire£bed  to  be  ftated 
for  the  Coort  of  King's  Btfflch>  3  Bn,  C0/.  ParL , 
and  though  the  further  proceedings  upi)Q  it.  dp 
not  appear,  yet  it  is  faid,  in  citing  this  cajjb, 
%Vt%.  64.,  that  it  was  held  a  good  appointment 
hy  the  Court  of  King's  Bench.  . 
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Indeed,  a  power  of  difpofing  by  will,  feerhs^.to 
tne  to  inrolve  in  it  a  power  or  qualification  in 
the  perfon,  of  making  a  will  for  the  purpofe  % 
that  is,  of  executing  the  power  by  an  inftru^ 
ment,  having  the  requifites,  in  form  and  mode 
of  execution  of  a  will^  to  pafs  the  fame  fort  of 
property}'  and  it  is  generally  cftabliflicd,  that 
naked  authorities  or  powers,  whether  given  be- 
fore or  ^iitt  coverture,  may  be  executed  during 
coverture,  without  words  to  difpenfe  with  the 
difabirity  of  coverture ;  and  fo  may  authorities 
coupled  with-  an  intercft,  where  they  are  coU 
liateral  to,  and  do  not' flow  from  the  intereflff 
vide  Coi  Litt.  Butler* %  id  edit.  iz2.  a.  note  6,. 
If  this  devife,  indeed,  could  be  conftrued  a  de« 

X  2  vife 
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vife  imf^  to  the  wife,  with  an  executoiy  devife 
over  on  hef  dying  without  a  will,  and  without 
leaving  iflue  living  at  the  tinne  of  her  deceafe^ 
then  would  her  will,  made  during:  coverture,  I 
tonceivf,  have  been  void,  as  this  devife  by  her 
muft  have  then  taken  effeft^  of  flowed  from  her 
§^n  intereft^  visS.  the  fee*  But  mere  >  con* 
'firu^ive  executory  devifes  are  iiever  admitted, 
:uiile£i  from  necdflity^ 

Upon  the  whok)  therefore,  ic  appears  to  mtj 
that  <9:  took  only  an  eftat^  tail,  with  a  power  of 
difpofition  by  will,  and  that  fuch  power  was  not 
.fufpended  by  her  coverture  r  and,  confequently, 
that  her  will,  being  duly  executed  and  atteftcd, 
though  during  coverture,  was  a  valid  execution 
Jof  that  power. 


•    «       .  -         .  t 


»  t 


•     *< 


THAT 
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THAT  a  power  of  fale,  infcrtcd  in  a 
marriage-fetclement  ipade  in  purfuance 
of  propofals,  is  probably  valid>  though 
the  power  was  not  exprefsly  noticed  in 
fuch  propofals. 


aar 


I  HAVE  perufed  the  above  drafts  and  made  all 
the  alterations  in  it  that  I  think  proper  or  re» 
gular^  on  behalf  of  A. ;  but  I  do  not  find  any 
covenant  for  the  production  of  the  title-deedsj 
referring  to  a  fchedule.  This,  I  prefume,  ia 
propofed  to  be  done  by  another  deed ;  if  Nnot^ 
it  fhould  be  inferted  in  this.  Subjeft  to  this 
obfervation,  I  approve  of  the  draft  as  it  now 
ftands,  on  behalf  of  A.  i  but  I  am  to  obferve, 
that,  upon  my  re-pcrufal  of  the  copy  of  B.  C.*s 
marriage-fetclement,  I  cannot  fatisfy  myfelf  fo 
perfectly  as  I  wifh  to  do,  though  it  did  not  ftrike 
me  as  a  matter  of  any  doubt  when  I  gave  my 
opinion  on  the  abflraA,  and  perhaps  now  only 
floats  on  the  furface  of  abundant  caution,  whe- 
tber  a  queftion  may  not  be  raifed  upon  the  title, 

X  3  in 
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in  rcfpeft  of  the  power  of  fale  in  the  fettlcmcnt 
not  being  exprefsly  warranted  by,  or  noticed  in, 
the  propofals  on  which  that  fettlement  was 
grounded. 

The  powers  of  leafing  fall  under  the  fame  pre* 
dicamentj  and  yet,  I  clearly  conceive,  there  can 
be  no  queftion  at  all  refpefting  their  validity  j  I 
mean  validity  in  equity,  for  all  the  powers  are 
clearly  valid  at  law,  being. created  in  a  fettlement 
of  the  legal  ejiate  to  ufes,  under  which  they  arifej 
but  powers  of  lealing  and  powers  of  fale  feem 
diftinguifhable  J  for  the  firft  are  requifitc  for  the 
improvement,  or  at  leaft  prefervation,  of  the 
eftate  ;  the  latter  not.  However,  as  propofals 
for  a  fettlement  are  generally  underftood  and 
confidered  as  containing  only  the  material  out- 
lines and  eflential  groundwork  of  the  intended 
fettlement,  rcfpefling  the  nature  and  extent  of 
the  provifions  thereby  propofed  or  agreed  upon, 
which  are  to  be  filled  up  and  completed  in  the  ex* 
ecution,  with  fuch  ufual  and  convenient  claufes, 
powers,  and  provifoes  as  are  not  inconfiflenc  with 
the  provifions  and  limitations  propofed  \  and  as  the 
power  of  fale,  and  iqvefting  the  money  in  the  pur- 
chafe  of  other  lands,  is  very  regular^  ufual,  and  coq- 
venient  in  fettlcments  of  eftatc§  comprehending  a 
variety  of  didindl  parcels,  and  not  prejudicial  to 
the  fecurity  or  interefts  of  the  iflfue,  where  it  ts 
vtfted  in  truftces,  an4  not  in  the  parents  them- 
fclves,  4nd  is  not  ^t  all  inponfiftcnt  with  the  fcope 

of 
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of  the  propofals^  nor  lefleos  the  extent  of  the 
provifions,  eftate$>  and  interefts  thereby  agreed 
upon  or  propofed  to  be  limited ;  I  apprehend^ 
its  validity  in  equity  is  not  to  be  affeded>  on  the 
ground  of  its  not  being  mentioned  in  thofe  pro* 
pofals.  But,  for  complete  fatisfaftion  on  this 
point,  I  mud  recommend  it  to  the  purchafer  to 
take  the  opinion  of  fome  gentlemen  of  the  firfl 
pra£bice  and  eminence  at  the  Chancery  bar. 


(Pi*i 


r      J 
t 


>  ' 


-♦ 
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X4  THAT 


jis  CAa%  and  OpiffMn^^ 


XHAT'  the  execution  of  ft  power  of 
fale  by  ap  infant  is  goo^. 


I  AM  of  optnion>  that  jf^  and  B.  took  the 
copyhold  eftate  in  queftion  between  them>  (in 
remainder,  after  the  deceafe  of  their  parents,  as 
tenants  in   common,  in  fee,)    by  purchafe  (of 
courfe)  under  the  ufps  of  the  furrcnder  in  1746 ; 
and  as  the  admifiion  of  the  tenant  of  the  par- 
ticular eftate  is,  to  all  purpofcs,  except  that  of 
prejudicing  the  lord  of  his  fine,  an  admilfion  of 
thofe  in  remainder,   I  apprehend- that  th^  ad- 
mifiion of  C.  and  his  wife  was  a  fufficient  ad- 
mittance of  their  daughters  to  the  remainder, 
to  enable  them  to  m^ake  a  furrender,  if  the  lord 
accepted  of  it,  as  it  feems  he  did,  and  admitted 
their  furfcndcrce,  under  their  furrender  in  1780; 
and  ^yto  the  queftion,  upon  the  infancy  of  the 
teftator>  /en,  one  of  the  executors,  1  am  npt 
spprj/fd  of  any  cafe  where  the  fame  point  rc^ 
fpefting   an  irfanf  has   beep  adually  decided* 
.       '  But 
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But  ii  feems  to  fall  within  the  principle  of  the 
iai/r  rjefpcfling  the  ralidity  of  a  fa^e  by  a  feme 
covert  or  monk,  under  a  power  to  fell,  and  is  fd 
confidcred  ;  Brook.  Air.  V^vife.  12.5  in  the  caft 
oKHeark  v.  Greenbanky  3  Atk.  S^^. 

Indeed,  ^ord  Hardwiche  held,  upon  very  good 
reafoning,  that  an  infant  could  not  execute  4 
power  coupled  with  an  intereft  ;  but  he  took  the 
diftin£lion  between  fuch  a  power,  and  a  power 
fimply  collateral  in  the  nature  of  an  authority^ 
of  which  defcription  a  mere  power  of  fale  ap- 
pears to  be.  And,  on  this  diftinftion,  and  the 
authority  I  have  referred  to  from  Brooke  I  in-^ 
c}ine  to  think  infancy  is  no  obftacle  to  the  exe. 
cucion  of  the  power  of  fale  by  tht  fon,  in  the 
^refcnt  cafe. 

If  it  (hould  be  faid,  it  is  a  pQwer,  the  execu* 
tion  of  which  requires  a  dlfcretion,  the  anfwer 
is^  the  price  is  not  arbitrary ^  or  at  the  difcre- 
tion  of  tha  executors,  but  to  be  the  bed  that  can 
be  gotten  for  the  fame^  which  is  a  faft  to  he 
^fcertained  independently  of  ^ny  dlfcretion  in 
the  executors.  J  am  to  conclude,  that  there 
js  no  room  left  for  any  doubt  on  fuch  adequacy 
of  price  j  and,  if  fo,  (hould  recommend  a  joint 
bargain  and  fale  from  the  mother  and  fon  to 
the  purchafer,  in  fee,  in  purfuance  and  execution 
pf  their  po^er^  and  that  the  purchafer  be  ad- 

mitte4 
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mitced  thereon  i  tod,  at  all  eyents,  I  conceivCj 
that  if  the  power  could  not  be  effeftually  ex- 
ecuted, the  heir  would  in  equity  be  a  truftee 
for  a  iond  fide  purchafer,  for  full  confidera- 
tiouj  and  conopellable  to  perfed  the  tide  to 
binii 


»^— — — ■— ^i— ww^w^i^^—w W 
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THAT  a  purchafer  under  a  power  of 
fale  in  marriage*arciclcsj  is  bound  b/ 
the  terms  of  thofe  articles^  though  the 
power  was  altered  and  enlarged  by  the 
fettlement  after  marriage  i  and  fome 
diredions  are  given  as  to  the  convey*- 
ance  to  the  purchafer,  and  for  his  (t^ 
curicy  in  the  application  of  the  pur* 
chafe  money. 


As  there  is  a  provifo  in  the  articles,  exprelsly 
afcertaining  the  nature  and  extent  of  the  provifo 
or  power  for  fale  agreed  to  be  contained  in  tbefei^ 
tUment^  I  apprehend  the  parties  had  no  right  to 
alter  or  enlarge  fuch  power  in  the  fettlement^ 
but  were  tied  down  to  the  power  exprefsly  prc- 
fcribed  by  the  articles;  that  power  is  for  the 
hufband  and  wife,  with  the  confent  of  the  cruf« 
tees,  to  fell  and  difpofe  of  any  of  the  eflates  in* 
tended  to  be  fettled ;  the  huA)and  ^*  ^ffuring 
'*  other  ejiates  of  equal  or  greater  value^^  to  the 
^^  fame  ufes*^     3uch  aflbrance  of  other  lands^ 

therefore. 
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therefore,  appears  to  be  one  of  the  terms  or  con- 
ditions of  the  power  of  fale  rcfervcd  bj  the  v- 
ticllrs ;  for  which  reafon,  I  conceive,  a  purchafer 
cannot  be  confidered  as  fecure  without  fuch  con- 
dition is  complied  with  ;  that  is,  without  feeing 
other  lands,  of  equal  v^iue,  fculed  to  the  fame 
ufes ;  and,  coofequently,  that  h^  will  ac  lead 
he  bound  to  fee  to  the  application  of  his  money 
hi  afurehaje  of  ^ther  lanis^  and  to  a  f  roper  fet- 
tlemenf  of  (vtcii  other  lands,  n/otwithftandingthe 
power  of  fale  in  the  fcttlement. 

Regularly,  I  think,  the  iiflurfince  of  the  new 
lands  (hould  either  have  preceded,  or,  at  leaft, 
accompanied^  the  fale  of  the  fettled  lands  j  but,  if 
the  purchafer  takes  care  to  fee  the  money  ;i£bually 
laid  out  in  the  purchafe  of  proper  lands,  and  a 
proper  fcttlement  thereof  made  to  the  old  ules, 
I  think  he  will  be  fafe,  as  the  power  in  the  ar- 
ticles will  have  been  fubftantially  purfued,  by 
the  aflurance  of  other  lands  of  equal  value,  to  the 
.fame  ules,  though  it  was  not  done  at-  the  fame 

• '  - 

If  there  were  a  purchafe  at  hand,  th^  bufinefs 

'might  be  cffefted  at  one  and  the  fametin^cj  the 
mode  of  conveyance,  if  the  purchafer  will  accept 
of  the  title  fubjeft  to  fuch  ^ttiention  and  refponfi- 

Tbility  in  the  mean  time,  I  apprehend,  oiay  .be 
by  leafe  and  releafe,  reciting  the  articles  and 

»  fettltment,  and  the  furrender  of  the  copyholds, 

-   '  ami 
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and  tht  tOttra&  Jbs  hlz  ;>  ami  tlmi  i  tii^  >  Kufband 
ami  wifOf  in  order  to  tAable  thciin  tx>  naakc  fook 
fak^  inaj,  in  purftumce  of  the  power  refei^wd  b^r 
the  ftttlemenr^  alter^  revoke,  change^  andiinate 
void  the  ufes^  trufts^  £dr.  declnred  bjs  die  fenld^ 
ment^  and  by  the  Surrender  of  che  £r^ehx^.attd 
copjrhold  lands  refpefliwlf ;  f3»/<i^  ^lifbiek,  I  pfic4 
fuoiej  were  menthmd  io,:  ^nd  /ut^Sh  iff,  iht 
mrtUles'y)  and  then  may,  in  purfuasfteeiand.csot 
cution  of  the  poorer  riferved  ta  th^oi.  by  .tbt:aff4> 
tides  and  fettlenncnt,  grant,  bargiru)^.'aii^n^/.feH) 
releaft^jand  abfolutdy  difpofe  of  thefadfeeftatoii 
aft  we)l  freehold  as  copyhold,  (reftriing  coa  kalii 
for  a  yea#  of  tht  fk-eeholds,)  to  the  pttrchafint* 
and  his  hdrs,  baiendki^  to  and  ttt'  the  dfis^iof 
him  and  his  bdrsi  difcharg^d  df  tho*^  ofea  4lvd 
troftsof  th*  ftttltiAent  amt  fiif^ehd^r.  The#t 
ffiould  be  a  odvenant  for  liit-ftnderitig  thc-co^ 
holds,  which  Ihould  be  farr^hdercd  td  the  Uft 
of  this  purchafer  and  his  heirs  accordingly,  {M 
execution  of  the  powei"  of  fale  rtftr^^d  to  tbem 
in  the  fcttlement  and  ufes  of  the  furrender.  The 
purchafe  money  ihould  be  paid,  by  the  dtre&ioa 
of  the  hufband  and  wife,  to  the  trullees,  who 
fliould  give  receipts  for  the  fame  to  the  pur. 
chafer;  and  the  hufband  and  wife  ihould  alfo 
acknowledge  fuch  payment  thereof  accordingly; 
aitd  the  htiHDand  ihould  enter  into  all  the  ufual 
covenants,  for  title,  6?r. 
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Bjr  this  means,  I  conceiire^  the  purchafeir  Will 
scqutre  the  abfolute  legal  title,  under  the.  power 
in  the  (ettlement ;  but^  on  account  of  its  varia«» 
tion  from  the  exprefs  power  in  the  articles,  I 
skink  his  title  will  not  be  complete  in  equity^ 
till  a  porebafe  is  made  of  other  lands,  and  thofe 
lands' fettled  %o  the  fame  ufes«  It  may^  there^** 
fore,'  be  prudent  for  him  to  have  the  purchafe 
money  invefted  in  the  joint  names  of  the  truftees 
in  the  fettlementy  and  of  himfelf^  or  ibme  tnif^^ 
Cee  for  him,  with  a  power  of  nominating  a  new 
one,  on  the  death  cfany  former,  till  the  intended 
purchafe  and  fettlement  is  made,  if  he  thinks 
fit  to  engage  in  the  executioo-  of  fuch  xruft, 
which  will  of  courfe  call  for  his  attention  Xi>  the 
fitU  and  valu^  of  the  lands  to  be  purchafed,  and 
f  be  propriety  of  the  fettlement  to  be  made*  I  dq 
not  fee  that  a  fine  will  be  requiCte,  as  the  parr 
(cbai^r  will  come  in,  not  under  the  parties  con-r 
Teymgi  but  under  the  fettlement  itfelf,  which 
icontains  the  power  of  fale« 


sas 


THAT 
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THAT  the  execution  of  the  following 
power  of  appointnnent  given  by  a  tefta* 
tor  to  his  wife,  muft  be  confljaed  to  the 
objeds  fpecified  by  the  terms  of  the 
power  ^  but  that  it  includes  a  li-^ 
berty  to  fhare  and  apportion  the  pro*^ 
perty,  and  to  fubjed  the  fame  to  ibme 
reftriftionsj  limitations^  and  C0Ddi« 
tions« 


Ar,  by  will,  gave  and  devifed  his  real  and  per** 
fonal  eftate  to  his  wife^  for  life  i  and^  from 
and  after  her  deceafe^  he  gave  and  be- 
queathed the  fame  unto  his  two  younger 
children,  B.  and  C«,  their  heirs,  executors, 
and  adminiftratorsy  in  fuch  parts,  fhares, 
and  proportions,  and  manner,  and  fubjedb 
to  fuch  reftridions,  limitationsj  and  con* 
ditions,  as  flie  fhould,  in  her  lifetin^,  %hy 
any  deed  or  deeds,  with  or  without  power 
of  revocation,  or  by  her  laft  will,  dircft, 
limit,  declare,  or  appoint. 


I  HAVE 
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I  HAVB  ^ruied  tbc  »bo?e  df afci  which,  with 
%  few  corrections,  I  thibk  woold  knfwer  the  in- 
tent of  the  teftatrix,  if  the  ^owtr  of  appoint- 
ment ihe  derives  under  her  late  bnfbrand's  will 
enabled  her  to  make  the  difpofitions  of  his  pro- 
perty expre0ed  in  fuch  draft*  But  I  am  of 
opinion,  that  the  power  given  her  by  her  faid 
hufband's  will,  of  appointing  his  property  to  his 
two  younger  children,  falls  far  Ihort  of  the 
extent  of  the  difpolitions  (he  is  defirouft  of 
making.  -  : 

That  power  id  confined,  in  regard  to  its  ob- 
yt&Zy  to  the  faid  two  font,  and,  confequently, 
does  not  authorife  her  to  introduce  any  ftranger 
as  truftee  or  committee-man,  or  child  or  iiTue 
of  either  fon>  into  the  extent  of  her  appoint- 
ment. 

It  alfo  appears  to  be  conBned,  in  refped  to 
the  nature  or  quantity  of  cftate'  or  intcreft  to 
be  appointed,  namely,  to  thofe  two  fpns^  their 
heirs,  executors,  and  adminiftrators ;  heirs  ap- 
plying to  the  real  eftates,  and  executors ,  and 
adminiftrators  to  the  perfonal^  fo  that,  I  think, 
'     '  .    -  '       '   flic 
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ttkt  cannot  appoint  kfs  than  a  fte  in  the  real 
tftates^  nor  than  the  whole  intereft  in  the  '$er* 
Jonah 

The  extent  of  her  power  fetms  cdnHned  to  the 
determining  the  partacplar.  pares  and  prqpprtipns 
virhich  her  faid.fons  (faall  take. in  the  faid 'pro<^ 
pertf,  and  of  ^nnexiag  to  either  fop's  eftatfs  any 
legal  reftri&ipn,  limitation^  pr  condition^,  in  rc-» 
gard  perhaps  of  going  over  to  the  other  df  theo^ 
in  certain  events  and  proportions,  and  not  to 
.the  advantage  or  benefit  of  any  other  pe^fon,  or 
of  the  children  or  iflfue  of  either;  for  any  fuch 
other  perfoni  or  iflfuej.or  child>  are  not  the  ob* 
jefts  of  the  power  mentioned  in  the  faid  teftatorU 
Willi  and  any  reftridiod,  limitation,  or  coodi^ 
tion  operating  to  give  or  fecure  the  eftate  to  fuch 
childj  iiTue,  or  ftrangeri  would  in  efTeft  amount 
to  an  appointment  to  fuch  child,  ifiue,  or 
Ilranger,  inftead  of  the  fons  to  whom  the  pro- 
perty is  exprefsly  given  by  the  tcftator^s  will, 
and  would  be  contrary  to  the  giving  it  to  the 

faid  fons,  their  heirs,  executors,  and adminiftracors, 
•s  it  is  given  by  the  teftator's  will.    Andj  I  con-^ 

ceive,  any  attempt  of  this  fort  would,  after  the 
teftatrix's  deceafc,  involve  her  family,  that  is, 
her  faid  fons,  and  their  ilTue,  in  litigations  and 
fuits,  which,  befides  laying  the  foundation  for 
family  feuds  and  inveterate  diflenfionsi  might 
enfaauft  a  great  part  of  the  property  intended  |o 
be  ifcured,  and  leave  the  refidue  juft  in  the  Uxtip 

jr  iUtc 


(late  as  the  teftatrix  would  have  left  the  whole, 
if  ihe  had  made  no  appointment  at  alt. 

She  may  fafcly  appoint  one  part  of  the  frec- 
•holH  and  of  the  perfona!  to  one  fori,  his  heirs, 
^executors,   and   ^dminiftrators,  and   the  refidite 
*ta  the  other,  nfiaklng  fucH  divifions,  in  what  pro- 
portion (he  pleafes  j  and  1  think  (he  might  zt> 
ntx   any   reafonable   rtftriflion,    limitation^    cfr 
xbndition  to  either  (hare,  fo  as  to  give  it,  or  at 
leaff  a  greater  part  of  it,  over  to  tlie  other  fon, 
in  a  certa  h  event.      But  then,  I   conceive,  it 
muft  Be  fo  given  ovtr  to  that  other,  his  hcir^i, 
'executoi*s,  and  admvnirtrators,  according  to  thte 
'nature  of  the  property,  real   and  peffonal,  and 
'not  to  his  iflTue  or  children,  as  I  have  obfcrved 
before.     And  foch  a  Irmitation,  therefore,  wOuld 
not  anfwer  the   intent,  becaufe  eifheh  fon,  wRo 
was  to  receive  the  benefit  of  fuch   condirioMl 
'limitation,  might  difpofe  of,  and  depart  ^th, 
fuch  contingent  interrft;  before  it  happened  br 
actrcied  ;  and  it  would  be  liable  tothc  datunis  of 
'his  creditors,  under  a  commiffion  df  btofcrupfc^, 
and  would  by'Ko'nieans  be  fecurc'to  his  ifFuK^ 

And  as  to  the  laying  any  (brt  of  obligation 

upon  either  fan,  in  point  of  intcreft,  to  abide  by 

and  e(labli(Kthc-wi(hcd-fer„dii^ofition,  by  giving 

the  greater  (hare  to  rhc  other,  if  he  rcfufed  it, 

*  that  could   by  no  means  have  the  efFcft;   for 

.  Vh*at^Ver  advantage  be  given  to  one  fon,  as  an 

"^  *  ^  *  inducemenc 
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inducement  for  bis  compliance  with  an  appoint^ 
ment  exceeding  the  limits  of  the  power,  would 
operate  in  the  fame  proportion  on  the  other  fon, 
to  oppofe  the  unauthorifed  difpofition,  and  fet 
them  afide,  and  thereby  entitle  himfelf  to  a 
fnoiety  of  the  property,  for  want  of  a  proper  and 
effectual  difpofition  within  the  clear  limits  of  the 
power. 

If  any, thing  is  to  be  done,  by  making  it  the 
iotereft  of  the  appointees  to  abide  by  or  eftabli(h 
the  difpoficion  intended,  the  inducement  muft 
extend  equally  to  both  fons,  and  of  confequence 
mud  arife  out  of  the  difpofition  of  fome  other 
property  not  comprifed  in,  or  confined  to,  the 
power  of  appointment,  and  which  the  teftatrix 
can  giife  as  (he  plcafes ;  and  it  muft  be  of  value 
fufficient  to  counterbalance,  at  lead,  the  preju« 
dice  which  thefons  might  otherwifeconfider  them- 
felves  .as  fuftaining«  by  the  difpofition  intended 
by  the  tcftatrix,  of  her  late  hufband's  property. 
I  know  of  no  other  means  by  which  the  teftatrix 
can,  with  any  profpeft  of  fuccefs,  attempt  the 
difpofition  of  her  late  hulband*s  property,  ex« 
prelTed  io  the  above  draft. 


misfsssaasssL 
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T  it  is  'OnreftToiiable  for  a  pur* 
chafer  to  require  an  indemttity  againft 
an  apftoal  to  the  Houfe  of  Lords>  aftef 
a  decifion  in  favour  of  the  title  in  the 
Court  of  King's  Bench,  and  a  decree 
for  the*acccp|tandc  of  the  fanae  title  bf 
the  Court  of  Chancery. 


II      I   I  1  ii 


As  to  the  purchafer's  requiring  an  indemnity 
againfl;  an  appeal  from  the  decifion  already  made 
upon  A.'%  t}t}e,  I  mud  confcfs  it  appears  to  oie 
ji  requifition  very  extraordinary.    It  is  admittec) 
that  fuch.an  appeal  is  by.nq  m^ans  j>rqbablei 
the  mere  poffibility.  of  |t  ^  fureiy  noi;  afufficient 
^rpund  .for^obje^ioD  to  the  titje^    If  it  were^ 
I  know  not  what  would  become  of  half  the  titles 
in  the  kingdom;  for  no  title  that  involved  a  quef« 
tion  which  had  not  been  carried  up  to,  and  de« 
cided  by,  the  Houfe  of  Lgjrds^ould  be  accept- 
able on  fuch  a  principle ;  for  any  former  decifion 
of  the  fame  point,  in  any  inferior  court  of  ju- 
dicature, in  any  former  or  other  cafe,  would  not 
/  /  .'  *  g  ;  prevent 
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prevent  the:  brbging  the  lame  poiat  again  to  a 
legal  difcuflion,  in  another  cafe  arifing  upon  tha 
£une  title,  which  would  open  the  way  to  an  ap* 
peal  to  the  Houfe  of  Lords,  or  court  of  demief 
ireibrc.  This,  I  fay,  would  be  poffible  in  any 
qveftion  not  aftually  decided  before  by  the 
Houfe  of  Lords ;  nor  could  the  poffibility  ever 
ftop  there  i  for  a  point  even  decided  half  a  cen* 
tury  before,  by  the  Houfe  of  Lords,  might  be 
luppofcd,  in  poffibility,  to  ftand  a  chance,  at 
leaft,  of  a  different  decifion  now,  between  other 
patties,*  under  the  influence  of  other  circunv 
fiances,  before  different  judges  in  the  fame  courtj 
io  that  no  title,  depending,  in  any  degree,  on  a 
queftion  not  adually  decided  in  the  Houfe  of 
Lords,  upon  the  very  fame  cafe,  could  be  pru* 
dently  accepted  without  an  indemnification,  ex-* 
tending  to  the  limits  allowed  by  the  ftatutes  of 
limitation,  for  agitating  the  queftion  in  a  court 
of  juftice. 

For  thefe  reafons,  I  do  not  think  the  requifi- 
tion  of  an  indemnity,  againft  the  poffibility  of  an 
appeal  to  the  Houfe  of  Lords,  in  the  prefent  cafe, 
can  be  juflified.  Indeed,  the  Court  of  Chancery 
has  concurred  with  the  Court  of  King's  Bench, 
in  aifuring  us  that  it  cannot ;  the  latter,  by  their 
opinion,  that  A.  was  entitled  to  an  eftate  tail 
under  j5.'^  will ;  and  the  former,  by  compelling 
or  decreeing  a  purchafer  to  accept  the  title  with-- 
out  any  fuch  indemnification. 

V3  If> 


r  If»  under  the  opinion  of  the  Coiirt  o(  King^s 
B^nch,  and  a  decree  of  the  Court  of  Chancery, 
the  title  was  held  to  be  fuch  as  a  purchafer  ought 
^nd  was  bound  to  accept,  with  what  colour  of 
decency  can  I  prefome  to  tell  another  purchafer, 
that  the  fame  title  requires  an  indemnity,  and 
that  he  is  not  bound  to  accept  it  without. 

The  conveyance  may  be  by  deeds  of  leafe  and 
releafe,  or  bargain  and  fale,  inroUed,  from  if., 
to  and  to  the  ufe  of  the  purchafer,  and  his  heirs. 
If  yf/s  wife  is  barred  of  dower  by  a  fettlemenr,  a 
fine  is  not  neceflary  s  otherwife,  a  fine  from  ber 
and  her  hufband  would  be  requifice  to  bar  her  of 
dower. 


THAT 
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THAT  a  piirch'afe  In  the  names  of 
three  illegitimate  children  may  be 
confidcred  as  aprovifion  for  them. 


mK- 


I  SHALL  iirft  anfwer  the  queftion  refpefting  the 
copyholds^  as  to  which  I  acn  to  obferve^  thac 
where  a  purchafe  is  made  in  the  names,  of  per- 
fons  from  whom  no  confideration  moves,  and 
being  ftrangers  in  blood  to  the  real  furcba/er ; 
thac  is,  to  the  perfon  a&ually  paying  the  pur* 
chafe-money  or  fine  for  fuch  purchafe,  fuch  pcr- 
fons  are  confidered  as  truftees  for  the  perfon  pay« 
ing  the  fine  or  confideration-money,  and  he  may 
then  difpofe  thereof  as  he  thinks  proper.  But 
where  the  purchafe  is  made  by  a  parent,  in  the 
name  of  a  child  otherwifc  unprovided  for  at  ihe 
time^  efpccially  if  the  child  be  then  an  infanr, 
fuch  purchafe  appears  to  be  generally  confidered^ 
not  as  a  truft  for  the  parent  paying  the  purchafe* 
money  or  fine,  but  as  an  advancement  or  pro* 
vifion  for  the  child  in  whofe  name  the  purchafe 
is  fo  made  j  vide  a  Vem.  19.  i  Chanc,  CaJ.  296^ 
finfbn  Rep^  sjiS.j  and  1  A^k.  386. 

V  4  I  there* 
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I  therefore^  in  t^c  prefcnt  cafe,  iocliAe  to  tbo 
opinioQj  chac  the  purchafe  mgde  by  4*  in  the 
names,  and  for  the  lives,  of  hit  threr  natural 
daughters,  who  are  ftyled  his  daughters  on  the 
admiflion^  as  above  ftated;  and  had  then  ac-^ 
quired,  by  reputation,  a  legal  defcription  as 
purchafers  by  that  naitie,  i$  to  be  confidered  a^ 
a  provifion  nnade  for  them^ 

Had  it  been  the  cafe  of  lawful,  loft^^d  t>f  na« 
tural,  children,  I  Aiould  have  bceo"  cleaiiy  of 
that  opinions  .and  the  only  difficulty  on  this 
point,  in  the  prcfeiit  calc^»  fteflfts  t<>:  fD%  ta,  arife 
from   the   circumftance  of  their  being  natural 
children.     But,  confidering  the  naitural  obliga- 
tions a  man  is  under  to  provide  for  fuch  chil* 
dren,  as  well  as  the  legal  demandsupon  him,  by 
our  poor-laws,  at  leaft,  tiltimatcly  grounded  in 
the   original   and  neceflfary  connexion  between 
the  laws  of  nature  and  of  fociety,  I  apprehend, 
the  principles  of  natural  obligation,  public  con- 
venience,   and  parental  duties,    wiU,   however 
diminilhed  in  ftrift  legal  force,  in  refped  of  their 
deviation  from  the  direft  mid-channel  of  legal 
adoption,  fiill  extend  to  the  prefent  cafe,  it  not 
being  to  raife  an  tsquity  againft  the  law,  as  in 
fupplying  the  want  of  a  furrender,  &r*  but  in 
fupport  of  the  legal  title,  which  is  in  the  daugh- 
ters, againft  a  conftrudlive  equity  for  the  parent, 
fo  as  to  bring  it  within  the  influence  of  the  rule 
above  noticed;    I  think,  at  leafty  rt.  is  not  to 

be 


be  ctfnfidcred  as  in  the  breaft  of  the  parent  of 
fuch  chiKlren  to  deny  or  difpute  the  extent  of  the 
rule  to  them,  whatever  colour  there  might  be  ia 
favour  of  creditors  having  claims  not  otherwife  tQ 
be  anfwered  out  of  his  property^ 

I  therefore  incline  to  the  9pinion>  that  his 
three  daughters  are  now  entitled  to  the  copyhold* 
eftates  in  queftipn^  for  their  lives/  fucce(fively» 
according  to  the  grant,  fpbjeft  to  any  right 
which  the  firft  life  may  have,  by  the  cuftom  of  the 
manor,  to  make  any  difpofition  or  alteration  of 
gf  fpr  the  A)bfe()uent  lives. 
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- 1  am  therefore  of  OfMoioii,  that  the  legal 
eftate  io  the  lands  (o  devifed  to  the  tnifteeS)  ia 
ia  Mr.  O.^  as*  the  funFivor  of  thofe  Onftees  s 
and  that  all  the  fubfifting  eftates»  as  well  the 
freehold  limited  for  JV.j  as  the  eftate  uil  in  ^'s 
ibn>  and  the  ulterior  reoiaioders  and  reverfion,  are 
all  equitable  eftates;  and,  coofcquently^  that 
focb  eftate  tail,  and  the  faid  ulterior  remainders 
and  reverfion^  may  be  barred  by  an  eqwHrnkli  re^ 
€9V€ry ;  that  is,  a  recovery  againft  an  equitable 
tenant  to  the  praecipe,  which  N^  and  his  wife> 
and  ^/s  fon,  may,  I  conceive,  make>  without 
O/s  concurrence,  by  leafe  and  releafc,  and  ajme 
from  N.  and  his  wife.  A  recovery,  duly  fuf- 
fered  againft^ii^f^  «  tetiBnt  ta  the  fnedfe^  wherein 
^%  (on  is  vouched,  I  conceive,  will  bar  the 
eftates  tail  of  ^/s  faid  fon,  and  the  ultmer  re* 
mainders  and  reverfion^  and  acquire  the  equi* 
table  fee,  fubjedt  only  to  the  contingent  eftates 
tail  to  the  poffible  fens  and  daughters  of  JV., 
which  will  not  be  prejudiced  by  fuch  re* 
covcry. 

I  think  a  fine  requifice  on  account  of  her 
eftate  for  life  being  limited  for  her  Jeparate  uf§^ 
exelufive  §fber  hujband^  and  fo  not  invefting  him 
with  the  equitabU  freehold  in  her  right,  to  ca* 
pacitate  him  to  pafs  it  by  lea/e  and  releaje,  to  the 
intended  tenant  to  the  precipe,  which,  I  con* 
cei?e,  her  fine  will  do. 

Suppofing 
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^ppofiog  i^/s  eftate  to  fative  been  a  ^g«l 
tetiMindfr^  I  then  concei^^  the  cafe  would  fail 
within  the  doftrine  of  ^ulwi  v.  tborntvriy  zvA^ 
ofcourfe,  that  no  effeflual  reoovery  coold  4ie 
fuflFtred  during  JV.'s  life,  without  the  concuf- 
rence  of  the  truftee,  in  whom  the  legal  freehold 
undoubtedly  muft  be  during  her  life,  to  anfwer 
the  truft  for  her  feparate  ufe.  Or  if  the  truft^ 
in  this  cafe,  for  iST/s  feparate  ufe,  could  be 
deemed  fo  /ptcificaUy  different  from  a  gener^ 
tru/i  or  equitable  eftate^  as  to  incapacitate  her 
to  make  a  tenant  of  the  equitable  freehold,  that 
circumftance  would  invalidate  the  recovery. 

But,  in  my  apprehenGon,  fuch  a  do&rine  is 
aiot  maintainabU ;  for  as  a  truft  for  the  feparate 
ufe  of  a  feme^  cmert,  during  her  life,  has  noc 
been  held  fo  different  from  a  general  truft,  a« 
to  prevent  it  from  uniting  with  a  general  truft 
for  the  heirs  of  the  body,  (according  to  Sbeily'% 
cafe,)  or  to  obftruft  her  taking  an  equitable 
eftate  tail,  (vide  cafes  and  obfervations  on  the 
very  point  in  the  4th  edition  of  the  EiTay  on 
Contingent  Remainders,  page  74.),  I  appre- 
hend (he  is  completely  entitled  to  the  whole 
equitable  intereft  for  her  life  under  it,  though 
the  rules  of  equity  withhold  it  from  her  hufhandi 
and  that  (he  is  accordingly  competent  to  tranf« 
fer  that  equitable  eftate  by  fine^  fo  as  to  make 
an  equitable  tenant  'to  the  precipe,  fufficicnt  for 

a  good 
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a  good  equitable  recovery ;  vide  Penne  v.  Pea* 
cock  and  ux.y  Caf.  temp,  ^alb.j  of  the  efFcdk 
of  a  J$irf  by  huAiand  and  wife^  in  pafling 
her  incereft  io  cft&ces  fettled   to  her  feparate 
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V     ' 


THAT  whtre  lands  are  given  to  oitt 
in  tail,  with  a  conditional  linnitacioii 
over  in  the  event  of  his  alienation^  the 
praecipe  for  fuffcring  a. recovery  fhould 
be  brought .  againft  the  tenant  in  tail 
in.poiTeffion  himfelf,  in  order  to  avoid 
any  queftion  that  nnay  arife  upon  .fuck 
conditional  lioiitation. 


I  AM  of  opinion,  that  A,  B.  took  an  ellate  tail 
under  the  limitation,  *'  to  the  ufe  of  himfelf  for 
*•  life ;  and,  after  his  deceafe,  to  the  ufe  of  the 
^^  heirs  of  his  body,"  according  to  the  well- 
known  rule  in  Shelly' %  cafej  and  as  to  the  re- 
ftriflive  claufe,  I  conceive,  it  can  operate  only 
as  a  conditional  limitation ;  which,  however 
valid  it  might  be  to  reftrain  an  alienation  by  any 
other  means,  cannot,  I  conceive,  reftrain  him 
from  fuffering  a  recovery,  or  levying  a  fine, 
within  the  ftatute  of  fines ;  for  the  power  of 
iufFcring  a  recovery,  or  levying  ybc^  a  fine ^  is 
confidercd  fo  incident  to  an  ellate  tail,  that  any 
r   ^M  r  14  condition 


condition  or  provifo  reftrainiog  or  prohibiting  \ti 
is  held  to  be  repugni^nt  to  the  nature  of  the 
eftate,  and  therefore  void  s  vide  6  Co*  Rep.  41  »^ 
10  Co.  Rep.  38.9  amongft  other  authorities.  ]^ 
therefore  conceive^  that  the  recovery  by  ^.  B.^  in 
this  cafe,  will  not  forfeit  his  eftate^  or  give  effeft 
to  the  conditional  limitation  over»  mentioned  in 
the  reftriAive  claufe;  but  that  a  recovery  fuflFered 
'by  him«  before  any  breach  of  the  condition^  will 
bar  his  cftdte  tail^  and  the  remainders  and  rever- 
Jion,  together  with  the  conditional  limitation 
over^  and  acquire  him  the  fee  difcharged  there- 
from ;  according  to  the  cafes  of  Page  v.  Hay* 
ward^  2  Salk.  570. ;  Pigg-  Com.  Rec.  and  Driver 
V.  Edgar^  Cowp.  Z19*^  ^^d  fubjcft  only  to  the 
charge    of   debts,    and   the  legacy  of  U 

charged  thereon  by  the  will. 

'  The  only  doubt  feems  to  be,  how  far  a  previa 
ous  conveyance  for  the  making  the  tenant  to  the 
praecipe,  may  be  deemed  a  breach  of  the  condi- 
tion, before  the  recovery  fufiered ;  and  though 
I  (hould  incline  to  think  a  conveyance  might  be 
efiedled  for  this  purpofe  only,  without  incurring 
a  breach  pf  the  condition,  yet  I  think  it  may  be 
better  to  avoid  the  queftion  by  a  recovery  with 
fingle  voucher,  in  which  the  praecipe  (hould  be 
brought  againft  A.  B.  himfelf,  who  may  vouch 
over  the  common  vouchee,  purfuant  to  an  agrec- 
menc  for  chat  purpofe,  in  a  deed  between  him 
ani^  the  intended  demandant,  in  which  the  ufe 

n^  may 


may  be  declared  to  birnfelf  in  fee>  or  otherwife 
as  may  be  thought  proper.  He  may  then  raife 
money  for  payment  of  the  debts>  &r.  which 
otherwife^  I  thinks  would  be  to  be  raifed  under 
felw  diff dien  dfi.  a  cdmt  of  ecfuity  i  ftXy  as  A.  & 
ia  nQwceqtM  .ia  Uilin  poirefBonly  fiich  a  reco-« 
ymyj.wikh  fingle  voucher^  will  baribe  eftate  tail 
of.»rhkk.he  is  fi>  fdifed  ia  pofleffi^o^  and  the  re* 
ftiainders^  i^c.  un^  icquire  Mm  the  fee« 

If  it)  indeed)  was  neceflary  to  have  a  recovery 
ilHtb  -  d^ble  V)9u€h0r^  a  tenant  to  tke  prrcifie 
i9^gbl«  I  concf ivci  be  made  by  ftte»  without  in« 
<surtj«g  the  foc&itwe  of  A^  JB/s  eftate^.  vAder  the 
pAtvttfo*  ^%  »  a  fiicovery  tgainjl  Uoiftlf,  as 
Heo Wt  fl>  Che  pmciile)  :fte  betag  tenaoc  in.  tail  in 
poQedi^fH  appears  Aifficient)  there  feenis  ao  oc-* 
ci^AQAk  fpF  t^e  iidditioojajl  es&peafcr  of  a  ftae. 


^r»  ■■  **'    i«i*iii»i 


THAT 


jj9  Cases  mnd  O^inigr^^ 


\ 

w  •  * 
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f  HAT  cftatcs  tail  in  different  perfony^ 

.  .and    the    remainders:*. oyer3.4fmy.  be 

barred  by  onci'jecaver^,  :ih  which  chey 

;  irare  jointly  vou(ih]edj  hut  thatofuch.  a 

..  .^cMvery  .iino{,cligtfaic. 


^.y  tenant  in  tail  of  an  efbate  with  remainders 
-:..  ^  every   and   f'.,' tenant  in   tail   of  another 
::..'     eftatQ'  with    remainders    over,    joined    in 
:.      itiaJdng.a  tenant  to  the  prasctpe^  for  fafibr- 
z\      ing  a^  TetJoYery,^  *^r^barring  foch  eftates 
-  J '    call  and  remainders  over.  They  were  jointly 
Touched,   and  vouched  over  the  common 
vouchee.      This  pradice   has    much   pre- 
vailed \    but  a  doubt  has  arifen   with  re- 
fpeft    to    the    validity    of   fuch    a    reco- 
very. 

Your  opinion  is  requeued  upon  this  difficulty^' 
for  the  direftion  of  feveral  country  prafti- 
tioners,  who  will  think  themfelves  much 
obliged  by  your  reafons  at  large* 


i'/.iii*  *  THg 
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.  The:' general. terms  ia  which  thc/'cjucry  Upoa^ 
the  .above  .cafe  i^  prop.ofcd  to  me,..LQvolyq  two 
diftinft  queftions ;  the  one,  rcfpeftihg  the  itri6| 
legal  validity  9  the  other,  the  general  propriety 
or  e;ligibility  of  the  practice  in  queftion.    <  ^ 

.  •  «  I  -  •  #«^ 
'In  regard  COftke  firft  point,  I  concciye,,  tl)at 
the  recoveries  in  queftion  t  would  be  fuppoccq^ 
by  our  courts  of  law.  I  thinly  their  ^xiGi  vialidijigf 
is  derivable  from  the  very  fame  principles  upon 
which  /i^//  maijitaiai^d  the  validity:;  of;  the  reco- 
very^.in  the  cafe  oiTage  and  Hayy>j9rd^  reported 
a  Salk..^TO.  (buti  mt^ch  more  fully  at  the  latter 
end  of  .P/>go//*s„Treatife  on  Common  Reco- 

vcries)*^  //(?// there  held,  that,  where  .a  recovery 
•  '1    «■•■•     *     -     ••«.    •!        «••.-.    .«'•<.•         .• 

would  tje  good.ifv  cafe  the  praecipe  w^s  bmughc 
agajnft  two ,  perfon^  jointly,  there  a  recovery, 
wherein  thofe  jwo  pei-fons  were  vouched  jointljs, 
(if.xhere'  was  a  good  tenant  to  the  praecipe^) 
would  be  good)  becaufe  (he  .vouchee,  becomes 
tenant  in  law  to  the  writ. 


«      • 


;    i' 


I       • 


Now,  if.we  fuppofc  a  joinl^  .precipe  to  be 
brought  againd  two  perfons,  of  Unds  wherepf 
they  are.  fevcfally  feifed  in  diftinft  parcels,  (as 

t  2  the 


,» •-, 


tkt  perfons  joining  in  t)ic  recovery  now  in 
qoeftion  are,)  the  queftion  is.  Whether  a  reco* 
very  fo  fuffcred  would  be  good  ?  If  it  would^ 
tbeny  upon  the  principles  laid  down  by  Lord 
Holl,  a  recovery,  wherein  fuch  two  perfons  are 
jointly  vouched,  (there  being  a  good  tenant  to 
ihe  prsecrpe,)  would  alfo  be  good;  ahd  fuch  is 
fhe  i-ecovery  upon  which  the  prefent  cafe 
arifes. 

To  refdlve  this  queftion,  we  are  to  coofider, 
diat  the  joining  of  a  ftranger  with  the  tenant  in 
call  in  the  praecipe,  does  not  of  icfelf  vitiate  the 
iriteovery,  as  appears  by  Lord  ffo//'s  arguoient  in 
Ihe  eaft  ^bove  cited. 

Nbw,  in  the  cafe  1  have  put,  each  of  the  two 
^rfons  is,  infaft,  a  ftranger  as  to  the  lands  of 
thie  other;  and  therefore,  his  being  jointd  in  the 
'precipe  with  that  other,  will  not  vuiatt  the  re* 
cpvery  ifo  fuffcred  by  that  other.  It  is  trtie^  in-* 
/^d,  that  either  of  them  might,  by  pleading 
ifeVeral  tenancy,  abate  the  writ  >  but  then  this, 
"being  matter  which  makes  the  writ  abateable, 
will  n6t  avoid  it,  if  not  pleaded  in  abatement ; 
as  hi  the  Marquis  of  Winchifiif^t  cafe,  3  Of^ 
Rep.  \.  (and  vide  fame  cafe,  3.  b.)  where  ba> 
ron  and  feme  were  joint  tenants  for  life,  remaiit^ 
der  in  tatl  to  the  baron,  a  pttecipe  was  brought 
agait>ft  baron  only,  and  h^  vouched  the  commote 
Youchcei    it  was  re'folvedj  although  the  fennic 

was 
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jbinitiy  fcifcdirith  fhc  baron,  for  life,  f#'tha< 
ts  wett  the  baron,  (againft  whom  the  wriV  wM 
broofghr^)  «s  the  voudlee^  n^ighc  have  abat<id 
xkA  mix.  by  the  ptea  of  joint  tenancy ;  yet  when 
the  voochee  entered  generally  into  the  wai'rantfi 
and  thereby  admitted  the  writ  good,  and  tht 
baron  rocoirered  in  Tttlue  agatryft  "him,  that  fb^ 
one  moiety  the  recovery  ihould  be  a  bar  to  the 
eftaoe  tail,  and  remainders  over ;  fbj  in  our  cafir, 
though  feverM  tenancy  nnight  be  pleaded  hi 
abatement,  yet  if  no  advantage  is  tal^nof  it, 
cither  by  tenants  or  vouchees,  I  conceive,  the 
recovery  fo  jointly  fuffered  againft  fuch  feveral 
tenants,  would  be  good,  when  a  precipe  wi^ 
brought  againft  them  jointly. 

I  apprehend,  for  the  reafon  above  given,  a 
recovery  would  be  alfo  good,  in  which  they  were 
both  jointly  vouched,  if  there  was  a  good  tenant 
of  the  freehold,  againft  whom  the  writ  was 
brought ;  and  that  is  the  very  cafe  in  queftion. 
The  ofcjeAion  to  be  taken  would  be,  that  the  r6^ 
ibovery  being  againft  them  jointfyy  the  fupfpofed 
recompence  enures  jointly  tooi  and  then,  as 
jfoch  recompence  would  not  go  to  their  iflbe  ac^ 
cording  to  the  lofs,  fuch  iffue  woqld  not'  be 
bvred,  nor  of  confeqoence  tlie  remainders  over^ 
But  the  truth  is,  that  although  fuch  recovery  is 
had  againft  them  as  joint  tenants^  by  their  own 
admiflion  ;  and  fuch  admiOion  will,  in  regard  t4 
the  fuppolied  recompence,  biiid  tbtmjtlvei  (as  be* 

%  3  tween 


^^1  Qa%m  and  Orinioks: 

Sfftti^  thtm^Jves)  \yf  air  eftopptJ,.  &om  daim«i 
l^g* fuch, fuppofed  recompencc  in. any  otho;  way<^ 
yet,  their  refpei^ive  .  iflucs.  in  tail  will  -  not.-fai 
bQuqd  by  fuch  ,eftoppcl  J  for;€jftoppels  bind  not 
the  iffUe  in  tail^  any  jTiore  in  regard  to  the  ibp^ 
pofed  recompencf,  than  in  ir^gaxd  to  th«  .old 
ei7Cai)e^.laQd.inflieu  of  whitrh  it icann^s ^'fo:  that 
notwichftanding  this  admilHon  ^f  the  aoceftorsi 
the  fuppofed  jfcco5fnpcQ^9.j Woy W:  wur^.to jtbeif 
l-^fpcdiv^.ifluts  jki  tail,  according:  to  their  rt* 
fpedkive  \oSk%%  ihat  is,  according ito  the  values 
pf-thc  lapd  recovered  ^gainft  tbcm  refpcftively 
(vidf  thp  cs^fc  pi. Ear  and  Smw^.  Plo^d.  ^\4^.^% 
and  then  (uch  coniippn  rccavf  ry  may  wtU  bar 
fuch  ifTues  in  tail,  as  wel^  as  al]  remainders  and 
reverfions  expeflant  on  the  cftates  tail  refpc6^n 
jvely.  ,  :  - 

Thus  much  as  to  the  drift  matter  of  laws 
j3Ut  as  to  the  quell  ion  refpeding^the  propriety  or 
eligibility  of  the  pradice  above  ftated,  I   moft 
ponfefs  it  \%  a  pradlice  which  I  never  recommend^ 
por  evep    a^ent  to,   without   much  reluftance. 
\t  is  very   ifregular,  and    its   validity  depends 
ppon  prinpiplc;5  not  comtnonly  underftood  ^  and 
fts  effcdt  is   th<?rcfore  very  liable  to  be  difputed 
by  the  iiTue  in  tail,  or  remainder- men  ;  and  one 
clifpute   pf  th^f  l^ind,  thpugh  the  recovery   be 
fuppoftcd  through  it,  and  adjudged  good^  muft 
generally  be  attended,  even  to  the  party  fucceflC- 
fyj,  in  ihe   fupgorj   of  \\\t  recpvcry;  with  ten 
,    ^  I  times 
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times  tlie  expcnce  intended  to  be  favcd  by  d^^ 
dining  the  ufual  and  regular  mode  of  fuffering 
the  recovery.  Befides,  thefe  irregular  modes  of 
-doing  bufinefs  neccflarily  affojd  g;round  for 
doubts  and'  fuf|)icl6ns\rcfpcfting'the'  Validity  of 
titles' lb  acquired  i  and,  confcquently,  by  render- 
ing the  eftates  themfelves  lefs  marketiblc,  on  that 
account,  and  thereby  diminifliing  their  value,  they 
really  lofe  in  their  effeSf  ^s  much  at  leaft  as  was 
intended  to  be  faved,  in  the  means  adopted  for 
attaining  it. 

My  advice  in  regard  to  the  praftice,  upon  all 
thole  occafionsi :  is;  ^ot  ib.  much  to  confider  how 
far  wc  may  probably  ^venture,  without  .adiually 
^xccedipg  the  ftria  limits  of  the  lawi  as  to  make 
a  point  of  keeping  our fclvcs  fa  toanifeftly  and 
dearly  within  thAdcfiimits,  asJ  to^prcchide  any 
ground  for  a  dootiL  or  .a  qucftion:  about  our 
having  dohc  fo.  •  In  ihort,  my  opinion  of  thfe 
'pr4ftice  in  queftion  is,: /iVri  wn  dihet ^  Jed  faaum 
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THAT  a  recovery,  by  7a»r 4-*  tenw« 
in  fail,  ao4  7f  ^11  as  b^TOQ  ap4  fePf^*^ 
19  irajid. 


I  E ATiuR  think,  tfaae  (be  i|4dS(ioii  «f  irife)  |if(v 
111  the  recovery!  and  dte$te  hading  the  ufe  dieie^ 
t^^  did  fiot  ifiralidate  (ufh  recpvefy»  at  tjgfi  tfimtf 
^fi  iml  waJB  defcribtMi  |)y  licr  trite  Cpti0i0Pi  wipir 
^^  tik4  there  feemi  qQ  i^onbt  wick  fegitd  to 
ikm  idaaity  0f  fe^tm.  The  pircqaiftabee,  «l 
4iiBr  tieing  wift  or  not  to  y.  S^  yinn  knmatoii4  10 
the  efieA  of  the  itcoveryi  if  fte  o^Q^  iQ  t)|KK| 
the  voucher;^  anfi  vpuchefl  pyen 

The  only  pointy  I  ponpeivej  is  the  fortatntj^  a^ 
tp  the  perfonj  namely.  Whether  Jane^  tbcrefaiy 
dcfpribed  as  J^vfi  t^g  wiff  qf  J,  S,j^  and  who  was 
vouched  ^ith  him,  was  i\itjme  %nf  ^s  was  the 
tenant  in  tajl  pn^^er  (hp  ^Ul  i  |f  fhis  pan  b^ 
ihewn,  as^  I  prefume,  i^  depidpdly  pan,  by  (he 
defcription  and  recitals  in  the  recovery  deed,  I  In* 
dine  to  think  the  recoypry  is  not  impeachable 

7        '  '  W 
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on  account  of  htr  addttim  ;  for,  whether  married 
er  net,  her  being  vouched  in  the  recovery  equally 
barred  her  entail,  and  the  reverfion  i  and  the  re^ 
covery,  I  conceive,  muft  be  hel^  to  have  had 
that  dperationy  unlefs  it  can  be  fhewn,  that  nm 
eonfiat  de  ferjoni.  Indeed,  comnnon  recoveries 
are  now  coofidered  as  ammm  ajfurances,  and,  io 
generalt  receive  the  fame  favourable  conftnic- 
tion  in  fupporting  their  validity. 

V 

I  cannot,  therefore,  under  the  light  in  which 
the  cafe  firUces  me,  give  A.  and  B.  any  fort  of 
encouragement  to  exped  fuccefs  in  any  attempt 
they  might  make  to  recover  the  eftace  comprifed 
in  the  entail  and  recovery,  againft  the  claims 
under  the  ufes  ofthat  recovery* 


UPON 
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IJPON  crofs  rcmaradcrs  by   inbplic*'- 
tion,    . 


V 


mm 


It  fecms  formerly  to  have  been  underftoo4 

■*  '  '  '   ■      ' 

^  as  a  rule,  that  crofs  remainders  fliould  not  be 
raifed  by  implication  among  more  than  twc, 
but  that  rule  has,  by  modern  decifions,  re- 
ceived a  qualificatton  which  reduces  it  to  a  dif- 
fin£kion  of  frefumption  in  the  two  cafes,  namely, 
that  the  prefumption  is  in  favour  of  crofs  re- 
mainders between  two^  and  againji  it  among 
fnore  t\\2LTi  twoi  but  that  fuch  prima  facie  pre« 
fumption  will,  in  either  cafe,  give  way  to  cir- 
cumftances  expreflive  of  the  teftator's  inten^ 
tion  J  and,  accordingly,  in  the  cafe  of  Wright 
and  Holfordy  Cowp.  Rep^  31.,  and  Pbifard  v. 
J^ansfield,  ibid.  797o  crofs  remainders  were  ad- 
judged to  arifjc  by  impUcatiop  among  more  than 

In  the  firfl:  of  thefe  cafes,  the  cftate  was  li-. 
Oiitcd  to  all  and  every  the  daughter  and  daugh- 

/  . .  .  ,  f cr$ 
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t€ips  of  F.  H.  ind  C  M.  his  wife,  and  the  hcirr 
of  their  3(?£/y  and  bodies y  as  tenants  in  common;* 
arid,  for  default  of  ftich  iflue,  to  the-  teftatbrV 
riffhthcifs;  and  the  words,  in  default  of  fuch 
Iffue,  being  referrablc  to  heirs  of  the  body  and^ 
bodies  of  tf//  tf»i  every  fuch  daughter  and  daugh-, 
ters,  were  held  to  nnean,  default  of  iflue  of* 
every  of  them  j  arid,  confequentfy,  thte  h^ii^ 
eould  not  take  whilft  any  of  the  daughters,  or 
their  iflue,  continued.  And,  in  the  latter  cafe, 
there  was  a  devife  to  the  teftator's'  two  bro- 
thers, of  whom  one  was  his  heir  at  law,  and  a 
fitter,  and  the  heirs  of  their  bodies,  as  tenarits 
in  cooimon  -,  and,  for  want  of  fuch  iflue,  then 
to  the  tcftator's  right  heirs;  it  was  held  to  be 
the  teftator's  apparent  intention,  that  all  the 
three  devifees  fliould  be  equally  benefited  by 
the  linriitation,  and  that  crofs  remainders  mufl: 
be  implied,  to  continue  the  entail,  as  long  as 
any  of  them,  or  their  iflue,  exifted,  and  pre- 
vent the  inequality  that  otherwife  would  have 
exifted  in  favour  of  one  of  them,  viz.  the  heir 
at  law,  if  the  (hares  of  the  other  two  were  to 
come  to  him  upon  failure  of  iflue,  without  their 
having  any  benefit  of  his  fliare  upon  failure  oC 
his  ifl'uc. 

Now,  I  think  the  prefent  cafe  as  ftrbng  as* 
either  of  thofe  above  cited,  in  favour  of  crofs 
remainders.  Here  the  devife  over  is  not  ia 
(default  of  ftich  ijiie,    to  leave  room   for  the 

(juellion^ 


^  ,    Casis  0Mi  QrariOHti 

« 
queftioot  Whether  the  tcftaior  thereby  metnt 

iflbe  r^Biviih  or  not,  aad  require  an  ex- 

phfuthm  from  other  eKpreffioDS  ?  but  it  is  np^ 

on  death  or  failure  of  iqp  /aid  daugburs  md 

driUrm  wshui  ai^  lawful  tffiu^  them  to  the 

teftator's  heirs  i    fo  that  the  heir  was  not  to 

take    ir  before  the  death  and  failure  of  the 

f«d  daughters  aod  children,  witbam  mg  law^ 

ful   ijfui  %    but    this    could    not    happen,    fo^ 

long  as  any  of  the  ce0;ator's  daughters,  or  their 

children^  or  0fy  lawful  iflbe  of  mj  nf  thm^ 

exifted;   for  wbilft  there  fliould  be. any  law- 

ifiil  ifliie  of  oj^  of  thenn,  it  is  ckar  the  iatd^ 

daughters  and  chHdren  could  not  be  ikad  wkk^ 

§ut  anf  lawful  iffut^    Tiierefore  the  very .  words 

of  the  limitation  (ccm  neceflarily  to  imply  cro& 

remainders  amongft  the  daughters,    and  cbehr: 

children,   in   order   to  continue  the  -  e&&  o( 

the  devife  to  the- extent  of  the  exprtjhn,  viz. 

till   death  and  failjune   of  the   daughters  and 

children,  without  any  lawful  ifluej    at  whidi 

time,  as  the  teftator  exprefles  -by  the  word  tben^ 

and  not  before,  the  heir,  was  to  take*  -     -    - 

I  therefore  conceivei  that  the  devife  in  quef- 
tion  is  to  be  underftoodids  creating  crofs  re» 
mainders  in  tail  among  the  teftator's  dau^itets, 
Jind  thjcir  children, 

It  appear.s  to  me,  that  the  teftator's  two 
^^gbt^rSj^  aod  their  cbildreq,  living  at  the  de- 

ceafe 
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ceafc  of  the  teftatorj  took,  remainders  in  tail 
general  in  the  freehold  lands>  as  tenants  in  com* 
mon>  under  the  above*ftated  devife  to  thcnn,  in 
remaipder  expe£tant  on  the  eft^te.  tai),  devifed  to 
their  brother  A.  therein j  with  crofs  remaindert 
in  tail  among  them,  fb  long  as  there  Ihould  be 
iflue  of  anjr  of  thems  confeque^itlyy  upon  the 
failure  of  iflue  of  jf.  by  the  death  of  his  grand* 
fon  C>  Z>»  B.  and  his  three  fillers,  being  the  onljr 
Airvivors  of  the  teftator's  daughters  and  their 
children,  to  whom  the  eftates  were .  fo  dcvifed  ioi 
tail^  became  entitled  to  the  faid  freehold  eftates 
equally  between  them  in  taili  with  crofs  remain- 
ders  among  tham^  and  the  ultimate  reverfion  in 
fic,  expeftant  on  failure  of  ail  thrir  ijiie,  de- 
icended  to  D.  M.t  the  then  heir  at  law  of  the 
ttftatOTj  thitough  the  fon  and  graadfon^  if  un* 
aSe^ked  by  them* 

As  to  fuch  pare  of  the  derifed  cftates  as  are 
h^feUiiUk  thofe^  I  conceive^  became  vetted  in  A^ 
aMblutely^  under  the  devife  to  him  and  the  brirs 
0f  Iris  hpdf  I  becaufe  chattels  cannot  be  entailed9 
and  fuch  a  limitatioa  gives  the  abfolute  intereft 
therein^  and,  of  courfcj  that  his  peifonal  repre- 
ftflifatiyes  becsaiQe  entitled  thereto. 
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UPON. ihg.  limitations  to  be   tnferted 
in  a  inarriage  fettlemenc  of  a  lady's, 
portion,    required  to  b,c  fettled  upon 
'  i^hd  for  the  ufe  of  tbe  younger  xhildrea 
of  tbe  marriage. 


^«  i^.4  By  indentures  of  leafe  and  releafej  con- 
veyed lands  to.  tfuffces  and  thcnr'  heirs, 
to  the  ufe  of  C  D.  for  life;  remaindcf 
to  the*  ufe .  of  , the  faid "  thultees-  and  "their 
heirs,  during  the  life  Of  t.  7?.,  in  truKfj 
to  prcfcrve  contingent  remaihders  j*  remain- 
der to  the  -iift  Of  his  "flirft  and  other  foni 
fucceflively,  in  tail  male;  with  divers  re* 
mainders  over  to  other  perfons,  there  be- 
ing no  liniitacions  to^h'e  daugHters  of  C.  B. 
In  the  releafe  is  contained  the*  foltowino: 
provilo: 

<f  l^rovidcd  always^  and'  it"*fliaTl  arid  may  Be 
'  *^  lawfiiP  to  and ,  for  all  an^  €very  perfon 
«  and  pefron's,'wh6,*"a?t^f"«6-aec>ifedf 
<^  the  faid  A.  B.,  fhall,  for  the  time  being, 
<^  be  entktedtCflLiWviiftidiAlfHta],  and  other 
<^  mefTuages  and  premifes  hereby  grantedj 
*^  to  grant,  convey,  fettle,  and  afiure  untoi 

f..J  /J  "  or 


>  • »» 


•*  or  to  th€  ufc  of  any  wife  he  or  they 
.V  ihall  ipirry,  as  a  jointure  for  the  ufeof 
"fuch  wife  or  wives,'  fuch  part  of  the  be- 
'^^  rdre-nientioned  premtfes  as  he  or  they 
•*''  (hall  think  fit,  (o  as  fuch  jointure  or 
**'j6intures  IBiall  not  exceed  the  fum  of 
^'  '5A'*ycarIy  Yor  every  100/.  which  he  or 
*'  they  Ihall  have,  and  receive  as  a  for- 
'*  tone  with  fuch  wife;  and- /d  as /ucb  for* 
tunejhall  be  fettled  upon  and  for  the  ujh 
of  the  younger  cbiid  or  children  of  that 
**  marriage.'' 


C.  D.  means  to  marry  E.  F.,  whofe  relation  will 
give  her  4000/.  A  doubt  has  arifen  how 
to  fettle  the  4000/.  within  the  provifo,  up- 
on  the  younger  children  of  the  marriage^ 
and  whether  the  intercft  can  be  given  to 
C.  D.  for  his  life,  and  a  power  of  appoint- 
ment to  enable  him  to  vary  the  Ihares  of 
fuch  younger  children. 


It  is  inopoffible  to  fpeak  pofitively  on  tquef« 
tibn  ^f  ctmflruEtion  \  but  my  opinion  on  the  pre- 
fenc  cafe  is,  that  the  requifition  of  fettling  the 

fortune 


fcrmne  upon  d»r  yo^ngisr  ehH4  pr  cbU^Mn  of 
the  marriage^,  will  be  facisfied  ^  fccdiDg  the 
4PCO^  QpoA  theoi  in  die  ufua)  jgn^nfr^  after 
ibc  father's  dece^fir^  giving  hiA^  the  io^reft  for 
Ufe,  and  making  the  fliaret  veft  in  the  fons  at 
twentf^oney  and  daughters  at  twenty^ooe  or 
siarriage ;  and  aifo^  making  the  ibare  or  (hares 
of  any  dyings  or  becoming  an  eldcft  or  only  fon^ 
emitted  to  the  real  f  date  before  fuch  time  of 
Tefting^  accrue  to  the  others,  and  be  veiled  and 
payable  as  their  original  ihares^  in  the  ufual 
manner  of  provifions  for  younger  children  $  and 
that  the  fortune  may  be  limited  to  the  father 
on  no  foch  younger  fen's  attaining  twemy^pne, 
iSnd  no  daughter  attaining  that  age  or  mar- 
riage I  and  I  think  there  may  be  a  power  (which 
is  not  an  unufual  one,  and  is  for  the  benefit  of  tiie 
jFOunger  fons)  inferted,  for  enabling  the  railing 
any*  part  of  a  fon's  portion,  for  puttings  fuch 
ion  out  in  the  world,  even  before  it  becomes 
veiled ;  but  \  cannot  adviie  a  power  ^  ap^ 
f  ointment  in  the  father^  as  that  would  leave  the 
effeft  of  the  fettlement  on  the  younger  chiU 
drcn,  infome  degree^  under  bis  direSion^  which,  I 
think,  the  words  of  ^fte  elaufe  in  queftion  do  not 
authorife. 

> 

^fy  ceafons  ibr  the  above  0{muoa  ase,  fhat 
the  wQcds,  itjJxuib  Me  wr  jhfff  Jbail  have  ar  refm0^ 
U€  ftcong  againit  exefudi^g  the  &ther^04gs  banung 

er 
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1b^  rtcehitig  any  ienefit  ut  all  out  of  the  fortune  to 
(pokeh  of. 

* 

'  'tHat  if  the  iritfcreft  is  hot  given  to  him>  it* 
kxiuft  accumulate  for  the  younger  children^  pof« 
fibly  for  twenty  years  before  the  birth  of  one, 
and  afterwards  during  the  father's  life^  even  ;  be- 
fore the  provifion  for  cKe  eldeil:  fon  is  made  to  com* 
mence;  in  intention  not  fuggefted  by  the  claufe 
in  queftionj  ahd  too  i^probabk  in  its  nature  to 
be  fuppofed  withouc  the  cleared  manifeftatioa 

of  it. 

* 

that  if  there  ftiolfld  be  ht>  youhger  child; 
there  would  be  ho  obje£t  of  the  fettlenieht  of  (he 
40cx>/.^  hoi*,  confequently^  any  thing  to  deprive 
the  father  of  it^ 

That  it  cannot  be  reafohably  fuppofed  it  was 
the  intention  of  th^  claufe>  to  veft  a  (hare  in  a 
child  on  its  birth^  and  thereby,  on  its  death 
within  three  months,  entitle  the  father  to  it  as 
i\]ch  child's  perfonal  reptefehtative,  in  ekclufioh 
of  the  other  younger  children ;  nor,  that  a  younger 
fon  becoming  an  elded  or  only  fon,  entitled  to  the 
r^al  eftatesy  before  he  Ihould  come  to  an  age  io 
require  his  portion  to  be  veiled,  (hoiild  be  en<t 
titled  both  to  the  ^ftate  and  the  portion,  any 
rhore  th;ln  an  original  cldeft  fon  Would  ..hayi 
be«n. 

A  A  Indeed^ 
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Iqdcedy  the  iconftru£lioa.of,ouc  courts  of  equity 
excludes  from  the  provifion  direSed  for  younger^ 
cbildren,  a  younger  fon  becoming  an  eldeft.  or, 
oply  fon,  c;nculed  to, the  fettled  eftate  before  the, 
time  at  which  he  may  be  fgppofed  ta  want  &: 
portion* 

That«  on  thefe  accounts,  fome  period  iubfe«< 
quent  to  birch  feems  requi(ite  to  be  afcertained^ 
as  the  lime  o(  the  portionV  vefting^  with  a  pro- 
virion  to  be  made  for  the  accruerjbip  to  the  othtr 
children^  of  the  intended  portion  of  any  child 
dying  or  becoming  an  eldeft  or  only  fon,  en- 
titled to  the  fettled  eftates,  before  the  time  for 
fts  vetting., 

That  thefe  appears  nO  principle  for  fixing  oii 
any  other  times^  for  this  purpofe,  than  thofe 
which  are  univerfally  conHdered  as  the  times 
when  children  mdy  be  fuppofed  to  have  occadon 
for  portions,  and  are  accordingly  adopted,  in 
the  mo(^  approved  fettlements,  for  the  periods  at 
which  the  portions  are^to  become  abfolutely 
yetted  \  that  is,  the  age  of  twcnty-one  in  fons, 
and  that  age  or  marriage  in  daughters  \  and  that 
the  eventual  call  for  an  application  of  any 
part  of  a  fon's  intended  portion,  for  placing 
him  out  before  that,  age,  may  be  properly 
provided  for  by  fuch  a  claufe  as  I  have  no-^ 
ticed. 


that 
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TJiat  if,  for  the  reafons  I  have  noticed,  it  be- 
proper  not  to  make  the  portions  veft  till 
the  time  I  have  mentioned,  it  will  follow,  that 
on  no  child's  attaining  a  vefted  intcreft  in  fuch 
fortune,  there  is  nothing  to  prevent  the  limiting 
it  to  the  father. 

That  the'  veiling  it  in  the  children  abfolutely 
on  their  Hrsbs^  would  eventually  operate  to  lee 
him  participate  of  the  principal  money  direfted 
to  be  fettled  on  them  s  as,  in  the  latter  cafe,  he 
would  become  entitled  to  the  (hare  0/  every  Jucb 
child  dying  an  infant  (under  the  age  for  tella- 
mentary  difpofition  at  lead)  in  his  lifetime,  or 
in  direA  eXcluHon  of  the  reft  \  whereas,  in  the 
former,  he  could  not  be  entitled  to  any  part  of 
the  400c/.,  if  any  younger  child  lived  to  the  time 
for  the  provifion*s  vetting,  and  he  could  not  be 
let  in  to  participate  with  any  of  his  younger 
children* 

That  though  no  reference  in  the  claufe  in 
queftion  is  made  to  the  ujual  modes  of  fettlements 
or  provifions  for  younger  children,  yet,  I  appre- 
hend, in  fuch  a  general  diredion  refpeding  a 
matter  which  is  a  fubjeft  of  common  pra&ice, 
abd  enters  the  provifions  of  moft  fettlements,  in 
which  it  is  reduced  to  fome  generally  adopted 
lines  of  execution,  a  reference  is  to  be  under* 
ftood  to  the  ufual  modes  of  fuch  fettlements, 
where  no  particular  diredions  are  given  incon- 
'  '  AA  a  fiftenc 
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fiftent  with  focfa  a  condofioDy  m  order  to  i^oM 
the  confufion,  micertaintf,  incoorcniencei  and 
difficulty  which  muft  otherwife  cofue^  ia  ne<^ 
cuting  the  ftttlement  required* 

I  < »  ^ .  - . 

That  the  fortune  in  queftion  i^  reallf  ift  the 
predicament  of  being  fettled  on  the  younger 
6hildren>  if  fettled  on  them  to  the  ufual  mode 
that  I  haye  referred  to;  for«  when  fo  fettled^ 
who  can  deny  that  predicament  of  the  4000/., 
the  firtum  mentioned^  or  ptedicatt  of  if,  that  it 
is  n$i/eithd  on  the  younger  children,  or  even  not 
fettled  on  them  in  the  moft  generally  approved 
and  beneficial  manner^ 


<  ■•■ 
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UPON  the  limitations  proper  to  be  iii-* 
fertod  io  a  fettlemeotj  direded  by  ^ 
teftatru^  where  there  is  no  aiore>  on  « 
particular  evenr^  than  an  implication 
ratfed  in  favour  of  thp  iffu^  Qf  fh9 
tenant  for  life. 


This  is  a  cafe  of  an  executory  truft^  to  be  ctr- 
l^ied  into  execution  by  a  conveyance  direSed  by 
the  teftatrix  fpr  the  purpofe;  and  therefore  I  conW 
^jve  it  i$  fubjeft  to  the  modification  of  a  court 
of  equity^  in  fupplying  or  corre&ing  any  ap» 
parent  onoilTions  or  miftakes  in  the  direiSbions  e& 
pxeiTed  by  the  teftatrix* 

The  limitation  over,  in  the  event  of  the 
daughter's  attaining  twcnty^four  years  of  age^ 
^d  departing  this  life  v^itbdut  iffue^  ftrongly  im- 
plies fome  intended  limitation  to  her  iflucj  if  (he 
ihould  leave  any,  which  is  confirmed  by  the  aO'«* 
tecfident  limitations  to  fuch  children  as  (he  (hould 
Uave>.  in  cafe  of  her  dying  under  twenty-four  | 

A4  3  ^^^ 
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and  that  limitation  perhaps  might  be  adopted  as 
the  rule  for  fupplying  the  omilHon  in  the  event 
of  her  dying  after  twenty-four,  leaving  iffue, 
viz.  to  all  and  every  her  children  living  at  her 
deceafe,  in  fee;  and  if  (be  leaves  no  fuch  child, 
iSien  to  her  appointment,  &?r.  But  as  fuch  a 
limitation  would  not  completely  reach  the  im-* 
plication  on  the  words,  without  (^^,.  inafmuch 
as  it  would  not  meet  the  event  of  a  child's  dying 
in  the  mother's  lifetime,  leaving  iffue  furviving 
her,  I  Ihould  rather  incline  to  a  limitation  to  the 
iflue  of  the  daughter  in  drift  fettlement,  viz. 
to  firft  and  other  ions  fucceffively  in  tail  general; 
remainder  to  daughters,  as  tenants  in  common, 
in  tail  general,  with  crofs  remainders  in  tail 
amongft  them ;  remainder  to  the  appointees  of 
the  daughter,  as  dircftcd  by  the  will ;  remainder 
to  her  heirs.  And  as  the  conveyance  is  ^xprefsly 
dircftcd  to  be  to  the  ufe  of  the  truftecs,  and  their 
heirs,  and  it  is  requifiteit  (hould  be  fo,  in  refpefi: 
to  the  eft  ate  for  life  of  the  daughter,  exclufivc 
of  her  hufbarid,  dnd  that  the  whole  fee  fhould  be 
fo,  to  make  the  ultimate  limitation  to  her  heirs 
attach  in  herfelf,  I  think  it  will  be  proper  to 
make  all  the  fubfcqucnt  imitations  mere  trufts, 
by  limiting  the  whole  fen  to  l)^t^fe  of  the  truftees, 
and  their  heirs,  upon  truft,  for  the  Jeparate  ufe 
of  the  daughter  fpr  life,  ^c*i  remainder  in  truft 
for  htT  firft  and  Qt|ier  fbns  fucceffively  in  tail 
general  j  remainider  in  truft  for  her  daughters 
<(j^ually  in  tail,   with  crofs  remainders^  among 

6  them. 
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them,  in  truft,  for  the  heirs  of  the  daughter  2 
vide  Roberts  and  Dixwell,  i  jtfk.  607.  s  Roberts 
y.  Kingfly^  i  Vez.  238*  j  and  vide  2  jltk.  73., 
as  to  this  mode  of  Arid  fettlemcnt  under  an  in* 
tended  limitation  to  imje:  But  though  foch  are 
my  fentiments  upon  the  queftion  before  me,  yet 
I  cannot  help  ^thinking  the  bed  way  would  be  to 
make  the  fettlementunder  the  diredbion  of  a  court 
of  equity,  upon  an  amicable  bill  by  the  daughter 
^gainft  the  truftces,  for  that  purpofe^ 
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.'  ijiiuft  be  of  thf.  "4n?e.  ^MalUjf*  Aiq^^ly* 

hoih  Aeg.al,  qr  bftch  ^quit^bk,  .19  uni?;e 

♦       I      ^ 

A  recovery  of  cftates  is  declared,  by  a  bargaia 
and  fale^  making  a  tenant  to  the  prs^cipe^ 
to  enure  to  the  ufc  of  A*  for  life ;  and,^ 
after  his  deceafe,  to  the  inteot  tb^t  hi^, 
i¥ife  Ihould  receive  a  reqt-cbargej^  with 
the  ufual  powers  of  entry,  ^and  a  term  fof 
better  fecuring  the  fame;  remainder  to  the 
ufe  of  C.  and  D..,  and.  their  htirs«  upoa 
frufti  to  affure  the  faid  eftates  to  fuch  ufes^ 
as  j4.  Qioukl,  hy  deed  or  will,  appointii 
In  default  of  appointment,  to  aflure  the 
fame  to  the  ufe  of  the  heirs  male  of  the 
t)ody  of  jf.j  wi(h  feveral  limitations  oven 


Oh/ervat^n  and  ^ery  upon  tbf  CaJeftaUi^ 

The  property;  imcluded  in  this  deed  is  very  t%r 
tep^ve  i^  (q  ttiat  it  is  very  poffible  that^,  as^ 
•  to 


«  i 
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to  part  of  it|  A.  may  4ie  ^Uhoqt  htVYing 
mac)e  an  appointmca^  thereof  i  if  fo,  ai  t|^c 
timiucipn  tp  //.,  which  is  of  a  kgal  e{li^M« 
ia  followed  by  the  fubfcquent  limitatiM 
(whichi  until  the  truft  is  exeeqtedj  fecjmi 
only  to  give  an  equitable  eftaie)  to  thq 
heirs  male  of  hif  body»  may  it  not  bo 
doubted)  whether  It  is  wuhiftthe'  nilo  laid 
down  in  ^i&f//f)''s  cafe  ?  and  a  point  hereaftet^ 
arife^  whether  fuch  fubfcquent  Umicatidhi9 
executed  in  thip  freehold  conveyed  to  tha^ 
anccftor  ?  or,  whether  it  is  to  be  ooniider(i 
^%  a  contingent  remainder  ?         '  • 


«i 


ssscss 


As  A.  has  the  power  of  difpoOng  of  the  whole 
property,  by  dQCjlor  will,  io  fuch  manner  as  he 
thinks  proper^ "  and  the  fame  inftrument  chat 
would  execute  this  power,  as  to  any  part  of  the 
eftate,  may  equally  be  ei^tended  to  the  whole,  it 
feems  unaccountable,  that  he  fhould  not  remove 
any  poQible  room  for  a  queftion,  regarding  any 
doubts  that  may  be  the  confequence  of  his  omit- 
ting to  execute  fuch  power^  Bur,  as  I  am  to 
conclude  he  has  his  reafons  for  fubjeding  the  ex- 
ecution of  bis  power,  in  part  atlcaft,  to  tbequef^ 
(ion  irefpedting  the  poflibility  of  a  doubtj  whether 

the 
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the  ultimate  lirhitauon  in  the  trufl:  will  give  him 
an  eftate  tail  1  I  am  to  anfwer,  that  I  not  only 
think  it  queftionable,  but  fhouid  (for^reafons, 
which^  unlefs  particularly  caHed  for>  a  call 
wJiicH.  the  nature  of  j4.'$  power  feeois  moft  com* 
plecely  tQ  preclude,  I  think  it  unneceflary  to  en- 
ter into)  incline  tor  the  opinion,  that  the  limit- 
atic^s  in  the  pxelent  cafe  dp  not  fall  within  the 
svihifK^k^ilff^s cafe,  (o  as  to  give  ^, ^0,1^ eft^e  tai}; 
^ut«  <ehat  thie  heirs  ntiale  of  the  body^^f  ^.  would 
lie  confidered  as  taking  an  equitable  eftate  tail  by 
purchi^fe,  in  the  nature  of  a  contingent  remainder, 
in  default  of  execution  of  ^.'s  power  of  ^ppoint^ 
ment. 


Further 
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laft  ftated.    ^ 


« • 


A$  it :is  immaterial  to. if.  whether  bis  lieirs  malt 
take  by  pwrchafe^^gr  by  defc^of^M  wpuUI 
not  be  at  any  cxpence  to  afcertain .  theiff 
taking  one  way  or  the  other ;  but^  if  it  be 
fHeftiMakUi  whether  the  heir  t^ke^  in  one 
yvsLY  or  the  other^  jf.,  to  prevent  a  litigation, 
would  undoubtedly  be  at  any  e^pencc* 
You  wilU  tberi^forc,  fay.  Whether,  confi- 
.  fidering  it  in  this  view,  it  is  fo  certain  that 
ji.*$  heirs  male  wopld  take  by  p^rchafe,^  m% 
to  make  it  unneceflfary  fpr.wf,  to  take  any 
fteps  to  prevent  the  qujcftion  frpm  cpmiag 
into  agitation  i       . 


Its  being  indifferent  to  ^.,  whether  his  heirs 
male  take  by  purcbaje  or  defceniy  (as  there  is  np 
queftion  at  all  that  fuch  heirs  male  muft  take  in 
one  or  other  of  thefe  two  modes,  iq  default  of  ^/g 

execution 


cxf cotion  of  bis  power  of  appointment,)  feem^ 
to  render  any  qucftion  rcfpcdting  the  certainty  of 
fuch  hcrrs  taking  by  furchaje  quite  immateriaU 
But  as  I  now  collcft  it  to  be  the  wiih  of  the 
gffttl<man  l>y  Mi^htoni  this  cafe  ia  bid  before  me, 
to  know  nny  fentioMinti^  upon  the  queftion.  How 
iuch  heirs  male  will  take  ?  I  think  it  incumbent 
on  me  to  anfwer,  that  I  incline  to  the  opinion^ 
•biirfiiob"&e4i-ii  maU  wtlk^take  bfpm^^/ty-  in  dc 
Utitr^'of  iexe«B4toii  of  >f»>s  powqr  of  appoint* 

-^  Th^  cM!6'0A  tHis  pointy  of'whit^ib«^pii]»cipa| 
that'hiv^  ck:^«ri^ed  to  me,  are  Ibofe  of  f iff  in  v. 
C^fiity  C&rid/a^i.,  and  l^iAf^nifis  v<l^t^  Say 
zkA'^SeaJ;-  ■yi»yjiin:'^'y.:9':  fo);  i^Sa.  tfi  19.,  fecm 
W^ot\^^i'\^2Ltxht  ^ftate^  refpeAivelf  limictd  to 
iifitikhc^if^,,MAioXhit  h€itf,{ho^\d  be  of  the 
Jtmt  tfM/f/jv  Vte.  bi)t}iiigaL,  Of  both  i^tutabU, 
^-brde)-  Cor^An'one  i^nfo  ^he  othor^j  ftiid  .form  a 
coalition,  within  the  rule  laid*  down  i»  *&killey*% 
cafe. 

It  is  true,  thofe_cafes  haj>pened  to  be  fuch, 
wherein  the  anceftor  took  only  the  equitable  fre^-- 
beldy  and  the  limitation  to  the  heirs  was  of  the 
ligaiinberttance.  But  when  weponfider,  that  it  was 
t<i«  difl^reilca:Ui  ihtnatnrtis  of  tbo  t^^firo  iftntts^ 
Md  not  thtopden  of  the  linutatiao  of  themi  tbtCr 
^ret^rnied  ti^eir  flawing  into  one,  the  rtft&A 
ftems  t^mWf  to  hold  uv-rega^d  ta  two  difibreat- 

cftatcs, 


-,  '  • 


^tis^s  limited  id  the  reverfe  oBd«f/ On  li/nit^ 
i^OM  ^f  thib  fbru  '  At^aw^  the  ^ft'tttit  uit  ai^iAf^i 
iMit  by  any  eSprtfs  i^dgirlar  liftiltAliofih  ther«of]f 
Ikit  by  force  of  k  ttnfiruitinn  iii  ia^  y  mi  WHeA 
ihe  limitations  arfc  bbth  (s(  M  i^iatii^  tftutti 
(without  other  ingredients  in  w^.tiafetb  fcWi^ 
troul  the  rule,)  a  fimilar  rule  is  adopted  ia 
^<}uity»  to  prcfcrve  an  Uriiforrtiity  ih  cotiRl-uAion^ 
But  where  both  (heeftnee^  td  which  kht  reie  is  c^ 
be  applied  are  not  legal,  a  legal  cOnftf-udion  bif 
operation  of  a  rule  at  law,  equall)r  ^fi^ftingboth^ 
feems  to  be  exclodedj  by  one  <if  thfe  objedls  6f 
fuch  conftro£tton  taot  being  a  fubjedl  o£  it^dl 
conitskan^e.  *     ^ 

The  like  obfervation  holds  in  refpeft  to  the 
conftrudkion  of  a  court  of  equity^  in  the  cafe  of 
fuch  diflbnant  linfiitations  5  the  one  not  being 
properly  an  objedl  of  equitable  Jurifdidion ;  and 
as  there  feeois  to  be,  in  fuch  cafes,  no  ground 
for  a  legal  conftruSlion,  to  bring  it  within  the  rule 
in  Shelley'^  cafcj-  there  is,  of  cowfe,  no  rule  of 
law  for  equity  to  follow  in  fucK  cafes,  fo  cir* 
cumftanced.  A  conftruftion  that  ihall  unite  the 
two  diflimilar  eftates,  and  blend  them  into  onej 
muft  proceed  from  a  court  having  jurifdiftipn  to 
give  an  equitable  eftate  the  qualities  and  proper* 
ties  of  a  legal  eney  or  of  reducing  a  legal  efiate  to 
the  level  and  properties  of  a  mere  equitable  in* 
tereftt  which  feems  to  be  the  province  neither  of 
a  court  of  law^  nor  of  equity*  It  would  be  dif« 
^  •'  *  ^  t  ficulr. 


ficiiirj  perhaps^  to  dcfcribe  the  refulc  of  fuch  an 
beterogencpus  compound.  Would  it  be  a  lig(^% 
M  an  equiiakle^  efiatt  tail  f  The  firft  it  could 
not  be i  the  Ugiflinberitanu  not  being  included 
in  it  i  neither  could  it  be  the  lacteri  as  it  would 
include  the  Itgal  freehold. 

From  thefe  confequencesj  I  think  an  opinion 
may  reafonably  be  formed^  that  two  fuch  dif- 
cordant  eftates  are  not  to  be  confidered  as  capable 
of  the  union  requifite  to  form  one  eftate  in  the 
anceftoft  within  the  rule  in  Sbelliy*s  cafe  $  and^ 
confequently^  that  the  heirs  male,  in  the  above 
cafe,  will,  in  default  of  appointment  by  ji.^  take 
by  way  of  purchafe^  and  not  by  defcent& 


7SK 


THAT 


Okus  and  Op^fit^us^  ^  J07 


TKlAT  in  the  following  cafe«  a  legal 
.  eftate,  pur  autre  vie,  dcvifed  to.  truf- 
tees,  will  not  prevent  the  union  of 
a  limitation  to  one  fot  life^  with  a  r^-. 
mainder  to  the  heirs  of  her  body^  within 
the  rule  in  Shellq^'%  cafe,  i  Co.  93.  b. 

V 

^.,  by  his  Will,  devlfes  urtto  B.  and  C.  all  his 
lands  at  D.,  to  hold  the  fame  unto  the  ufe 
of  the  faid  B.  and  C,  and  the  furvivor  of 
them,  in  truft,  for  his  wife  JE.,  for  her  life ; 
and,  from  and  after  her  death,  he .  gave  the 
fanne  to  his  daughter  F.y  to  hold  to  her  for 
her  lifej  under  the  (ruft  aforefaid;  and>^ 
after  her  death,  he  gave  the  fame  to  the 
hu/bandofF.,  for  life;  and^  after  his  de- 
ceafe,  he  gave  the  fame  to  the  heir  male; 
and,  in  default  of  fuch^  to  the  heireffes 
of  the  body  of  the  faid  F.^  to  be  be- 
gotten, and  to  the  heirs  of  the  body  or 
bodies  of  fuch  heirs,  for  ever ;  andj  in  de<^ 
fault  of  fuch  iffue,  his  will  was,  that  the 
lands  ihould  return  to  the  ufe  and  behoof  of 
his  two  nephews  G.  and  //.,  and  their  re« 
fpcftive  heirs,  for  ever. 

I 

«  « 

There 
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proper  conveyance  of  the  fee  by  the  teftator's  ne** 
phews,  will  bar  lier  iffue,  and  acquire  the  fee, 
whether  the  limitation  to  the  heir  ipale,  &r.  be 
ircnfidered  as  giving  her  an  eftate  tail,  or  as  a 
remainder  to  fuch  heir,  &/•  by  purcbafe  i  for, 
taking  ic  as  a  remainder^  it  is  eontingent^  and  will 
be  deftroyed  by  her  fine,  there  being,  if  the 
truftees  are  both  dead,  no  fubfifting  t^ztt  to 
fupport  it. 


^r^T^T^TB* 
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'  As  to  the  rcquifite  parties  for  making  a  tenant 
to  the  praecipe,  I  think,  if  the  truftees,  or  citlier 
of  them,  arc  now  living,  a  recovery,  without 
their  or  his  concurrence,  would  be  very  preca- 
rious, and  liable  to  objeftion,  confidering  the 
legal  freehold  as  veftcd  in  them  or  him,  under  the 
firft  limitation  to  the  ufc  of  them,  and  the  fur- 
vivor,  and  the  inheritance  in  F.  being  a  legal 
eftace. 

It  is  true,  the  eftate  is  afterwards  devifed  to  the 
daughter,  ^^  from  and  after  the  deceafe  of  the  wife\^ 
and  if  that  were  to  be  deemed  a  determination  or 
limitation  of  the  eftate  before  given  to  the  truf- 
tees, and  a  new  devife  of  the  legal  eftate  to  the 
daughter,  the  truftees  would  now  be  out  of  the 
queftion,  and  F.  alone  might  make  a  legal  tenant 
to  the  praecipe ;  but  fuch  a  fuppofition,  I  rather 
think,  is  not  to  be  relied  on  \  and  that  the  legal 
eftate  is  to  be  confidered  in  the  truftees,  or  the 
furvivor,  if  they,  or  either  of  them,  be  living ; 
and  in  that  cafe,  as  they  cannot  be  advifed,  or 
reafonably  dcfired,  to  concur  in  any  aft  that  may 
tend  to  bar  the  iflue  of  F,,  I  think  the  fecureft 
way  will  be,  for  her  to  levy  a  fine,  and  procure 
a  conveyance  of  the  remainder  in  fee  from  the 
teftator's  nephews,  which,  I  incline  to  think, 
will  acquire  the  title  to  the  whole  fee,  confider- 
ing her  as  tenant  in  tail,  agreeable  to  my  opi- 
nion ;  but  if  the  truftees  be  both  dead,  then,  I 
conceive,  fuch  a  fine  by  her,  accompanied  with  a 
\  /.  r :  X*  ^^  proper 
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Ihould  happen  to  die  in  the  lifetinme  of  the 
faid  I>.,  and  E.  the  mother,  or  either  of 
them,  then  in  truft  for  D.,  and  £.  the 
mother,  and  the  furvjvor  of  them,  for 
.ever.  *         ■    ' 


D.  died  without  iffue  by  E.  the  mother;  fbe 
afterwards  married  -F*.,  by  whom  (he  had 
three  children.  F,,  his  wife,  and  E.  the 
daughter,  in  1744,  levied  a  fine  of  the 
lands,  and  declared  other  ufes.  F.  and  his 
wife  are  dead,  and  alfo  two  of  their  chil- 
•  dren.  E.  the  'Slaughter  is  dead,  leaving 
two  fons  and  two  daughters. 


A  DECIDED  opinion  on  the  conftrudion  of  li- 
mitations, fo  irregular  as  the  prefent,  cannot 
r?afonably  be  expedcd  ;  but,  upon  the  whole, 
I  incline  to  the  conftrudlion  adopted  by  Mr.  — — 
as  the  moft  probable,  becaufe  I  think  the.beft 
founded, 

* 
In  forming  an  opinion  on  the  eflfeft  of  the 
limitation  to  the  heirs  of  the  body  .of  E..  the 

.  daughter. 
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tiaugliter,  ^c.  I  think  we  muft  treat  that  lU 
mitation    as   if  unattended  -with   the   fubjoined 

words,  and  their  heirs ^  for  ever^  as  joint  tenant s\ 

* 

dnd  not  as  ^tenants  in  common  ',  becaufe  the  latter 
words,  if  admitted  to  have  any  influence  in  the 
conftruflrion,  would,  I  conceive,  only  render  the 
limitation  to  the  heirs,  &fr.  ineffeftual  and  void, 
from  their  denoting  a  mode  of  rcnure  totally 
incompatible  with,  alnd  inapplicable  to,  the  na- 
ture of  a  limitation  to  the  heirs  of  the  hody^  irt 
its  proper  technical  fcnfe,  to  which  1  confider 
the  words  as  ftriftly  confined,  in  the  cafe  of  a 
deed,  without  admitting  of  any  explanation 
into  children  or  iffue,  as  they  might  in* a  Will. 

And,  therefore,  ut  res  magis  valeat,  I  appre- 
hend, the  latter  repugnant  words  are  to  be  rc- 
jcAcd. 

Now,  taking  the  limitation  as  detached  from 
tbofe  fubfequent  words,  the  queftion  arife$, 
"Whether  it  attacficd  in  the  anccftor,  fo  as  to 
gwt  htr  an  ejidte  tail,  according  to  the  rule  in 
SMle/s  cafe,  or  operated  as  words  of  purchafe, 
■to  the  heirs  of  the  body  ?  It  rather  appears  to 
me,  that  they  operated  as  words  of  purchafe  td 
the  heirs  of  the  body  of  E.  the  daughter,  and 
flot  as  words  of  limitation  of  eftate  to  herfclf ; 
not  becaufe  the  preceding  limitation  to  her  for 
mft  was  not  a  fole  eftate  to  her  in  the  whole  of 
tii€  lands,  or  the  eftate  fo  limited  to  her  was  not 
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certain^  but  contingent ;  for  I  conceivCj  that  z, 
limitation  to  two  or  more,  for  their  lives,  re- 
mainder to  the  heirs  or  heir  of  the  body  of  one, 
gives  the  inheritance  in  the  whole  to  thai  one^ 
fubjed  to  the  joint  eftate  for  life  of  the  other. 
And  where  the  eftate  for  life  is  contingent,  if 
the  fubfequent  limitation  to  the  heirs  be  de- 
cidedly reftrained  to  the  fam^  contingency^  I  fee 
nothing  to  prevent  their  conftrudtive  original 
vnion.  But  I  can  difcover  nothing  in  the  pre** 
feat  cafe  to  confine  the  e^ed  of  the  limitation 
to  ibe  heirs  of  the  body  of  E.  the  daughter,  to 
{he  fame  contingency  or  events  as  the  preceding 
eftate  to  herfelf  is.  made  to  depend  on,  viz^ 
furviving  Ker  mother  and  D*  And  where  the 
anceftor's  eftate  for  life  is  contingent,  and  that 
to  the  heirs,  £5?^.  is  limited,  independent  of  that 
contingency^  I  do  not  fee  how  they  are  to  con- 
folidate,  without,  in  tfftSt^  making  a  material 
alteration  in  the  nature  of  one  of  them,  by 
either  difcharging  the  anceftor's  eftate  for  life 
from  the  contingency  to  which  it  was  confined 
by  the  limitation,  or  connecting  the  limitation 
to  the  heirs  with,  and  makinjg  it  dependent  on, 
fie /ame  contingency.  For,  admitting  the  union, 
the  heirs  can  only  claim  under  or  through  the 
^nceftor;  and,  confequently,  only  in  that  event 
in  which  the  anceftor  either  adually  did,  or  ac 
leaft  might  have  taken  the  freehold.  And 
therefore^,  as  the  limitation  to  the  heirs  of  the 

body 
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body  of  £•  the  daughter^  does  not  appear  to 
me  to  have  been  reftrained  to  the  fame  con- 
tingency  as  her  own  eftate  for  life  exprefsly 
waSj  I  rather  think  it  operated  as  a  reniain- 
der  to  fuch  heir,  by  purchafe,  and  accord- 
ingly vefted  in  her  fon  in  tail,  in  remainder  ex- 
pectant on  the  preceding  eftates  limited  by  the 
htn^  fettlement  to  the  children  of  P. 

The  limitation  to  E.  the  daughter^  and  to 
the  otYitt  future  chHdnn  of  F.,  is  exprefsly  con- 
fined to  eftates  for  life.  And^  therefore,  as  I 
do  not  confider  the  fubfequent  limitation  to  the 
heirs  of  the  body  of  E.  the  daughter  as  en- 
larging her  eilatej  it  appears  to  me,  that  (he, 
and  the  faid  future  children,  could  take  only 
eftates  for  life,  under  the  limitation  in  the 
fettlement  of  1729.  And,  as  there  are  no  words 
to  fever  the  jointure  regularly  imported  in  a 
limitation  to  feveral,  I  apprehend,  they  muft 
have  faken  as  joint  tenants,  if  there  had  been 
more  than  one  to  take ;  but,  I  underftand,  from 
the  copies  of  the  bill  and  anfwer  left  with  this 
cafe,  that  G.  was  the  only  child  that  fur- 
vived  F. 

From  what  I  have  faid  in  my  anfwer  to  the 
preceding  queries,  my  opinion  follows,  that  G., 
the  only  furviving  child  of  E.  the  mother,  by  her 
huiband  F.^  is  tenant  for  life  of  the  whole  of 
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^e  fettled  eftate;  and  I  cannot  fay  I  think 
her  entitled  to  any  greater  eftate  or  intereft 
therein  -,  for^  as  to  the  fettlement  and  fine  of 
17441  that,  I  conceive,  could  not  alter  or  af- 
fc£t  the  title  beyond  the  intereds  of  the  parties 
thereto.  The  legal  eftate  appears  to  have  been 
in  the  truftees,  under  the  fettlement  of  1729  i 
therefore  the  fine  of  1744.  could  not  bar  the 
contingent  remainders  limited  by  the  fettle- 
ipen;:  of  1729s  and  though  f\ve  years  and  more 
have  elapfcd  fince  that  fine,  y^t,  as  the  title; 
qf  the  heir  of  the  body  of  E.  the  daughter,  to 
the  poffeffion,  under  the  fettlement  of  1729, 
could  not  commence  till  the  deceafe  of  F/s 
furviving  child,  fuch  heir  could  not  be  bound 
to  enter,  nor  any  non-claim  on  the  fine  com- 
mence againft  him,  till  after  the  deceafe  of  fuch 
child,  namely,  G. 

I  have  obfcrvcd,  that  G.  appears  to  me  en- 
titled to  no  greater  eftate  or  intercft  than  for 
her   life.      To  entitle  her  to  an  eftate   tail,    I 

conceive,  it  would  be  necefTary  to  maintain 
one  or  other  of  the  following  propofitions,  viz. 
Either  that  the  limitation  in  the  fettlement  of 
1729,  to  the  heirs  of  the  body  of  £.  the  daugh* 
ter,  was  confined  to  the  fame  contingency  as 
her  own  eftaie  for  life,  and  fo  united  with  it, 
as  to  give  her  a  contingent  eftate  tail  that  ca- 
pacitated her  to  bar  her  iiTue  by  fine;  a  con-« 

ftrudlion 
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ftruftion  for  whichthe*  words  of  "that  limitation 
do  not  feem  to  me  to  afibrd  fufEcicnt  ground* 
Or,  .that  the  then  unborn  children  of  F.  could 
not  takejefs  cftates  than  of  inheritance;  a  fup- 
poPition  which,  however  heretofore  counte- 
lyancedby  fonne  opinions,  feems  entirely  ex- 
cluded at  this  day;  vide  Hay  v.  Earl  of  Co-' 
ventry^  3  Durnford  and  Eaji^  8j.  Or  elfe,  that 
the  limitation  of  a  ren^ainder  for  life  to  an  un- 
born perfon  is  good  5  yet  any  ulterior  linnit- 
ation  after  it  is  void,  as  too  remote ;  for  which, 
however,  I  am  not  apprifed  of  any  due  autho- 
rity. 

It  is  true,  that  a  remainder  to  the  child 
of  an  unborn  child  would  be  void,  as  involving 
a  polTibility  upon  a  poITibilicy ;  but  that  prin-* 
ciple  does  not  feem  to  apply  to  a  limitatioa 
over  to  a  perfon  in  effe^  or  one  to  come  in  effiy 
by  ,the  expiration  of  a  life  in  being ;  and 
though  I  think,  that  any  limitation  after  the 
deceafe  of  a  perfon  unborn,  not  preceded  by 
any  other  eftate,  would  be  void,  as  exceeding 
any  limits  hitherto  allowed  for  cxe;cutory  de- 
vifes,  or  future  or  fpringing  ufes  or  trufts,  yet 
I  do  not  know  of  any  decifion  that  impeaches 
the  validity  of  a  limitation  in  remainder,  after 
preceding  cftates,  capable  of  fupporting  it  as 
fuch,  merely  on  the  ground  of  its  following  a 
limitation  for  life  to  an  unborn  perfon.    I  am 

aware* 
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a^KrarCi  that  fdme  entertain  their  doubts  upon 
](;  but^  I  think)  the  cafes  which  affirm  the 
validity  of  the  particular  eftates>  eftablifh  that 
of  the  remainders  after*  This>  however,  I  fup* 
pofe^  will  be  made  a  point  in  the  arguments  on 
the  part  of  G.>  whenever  the  right  to  the  inhe- 
ritance comes  to  be  difcul{ed» 


THAT 
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THAT  the  following  dcvifc  of  an 
equitable  eftate  to  B.  for  lifei  and, 
after  her  deceafe,  to  the  heirs  of  her 
body^  may  probably  be  taken  out  of 
the  rule  in  Shelley'^  cafe,  i  Co.  93.  b., 
by  the  declaration^  that  (he  is  to  have 
the  rents  and  profits  for  her  own  pro- 
per ufe,  without  the  intermeddling  of 
any  hufband. 


^.,  by  his  will,  fays,  ^^  and  for  the  better  pro* 
^'  vifion  and  maintenance  of  my  daughter,  for 
*'  and  during  her  life,  and  for  the  heirs  of  her 
<^  body,  for  the  eftates  and  ufes  hereinafter 
'^  mentioned,  I  give  and  devife  unco  C.  and  !>•, 
<' and  their  heirs,  all  my  lands  at  £.,  upon 
*^  trufl:,  that  they,  and  the  furvivor,  and  his 
*^  heirs,  (hall  and  do  permit  and  fufFer  my 
^'  faid  daughter  By  from  and  after  her  attain- 
*'  ment  of  twenty- one  years,  or  day  of  mar- 
*^  riage,  which  (hall  firft  happen,  to  receive  and 
^*  take,  to  her  own  profit,  ufe,  and  behoof, 
**  without  the  intermeddling  of  any  hufband, 
^'  all  the  yearly  rents  thereof,  for  and  during 
'^  her  natural  life  $  and,  after  her  deceafe,  I 
''  give  and  devife  the  fame  unto  the  heirs  of 

*'  the 
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*^  the  body  of  my  faid  daughter,  lawfully  to 
*'  be  begotten,  and  to  their  right  heirs,  for 
"  ever ;  but,  in  cafe  it  fhould  happen,  that 
^'  my  faid  daughter  (hould  die  before  twenty- 
-  **  one  years  of  age,  and  without  iffue,  then  I 
**  give  the  faid  lands  to' F.,  and  his  heirs, 
^*  for  ever." 

^.  mafried  when  of  age,  and  her  htifband  is 
dead,  leaving  fevcral  children,  and  the  eldeft 
fon  of  age.  .       ?      . 


-  This  cafe  involves  fomc  difliculty.  Had  the 
limitation  bcen'fimply-iri  truft  for  the  daughter, 
duping^  her  life,  and  afterwards  for  the  heirs  of 
her  body,  it  would  have  fallen  within  the  ge- 
neral rule  mShelley*^  cafe,  and  the  daughter 
would  have  taken  an  eftate  tail.  But  here  the 
truft  is  to  pernnit  her  to  receive  and  take  the 
profits  for  her  own  ufe,  feparate  and  apart  from 
any  hufband,  and  over  which  he  was  to  have  iio 
power;  and,  afur  her  deceafo^  the  lands  are  de- 
vifed  to  the  hem  of  her  hody\  fo  that  the  teft'a- 
tor  clearly  oreant  to  exclude  the  hufband  from 
alL  benefit  of  the  eftate,  cither  in  his  wife's 
lifetime,  or  afterwards;  which*  intent  could  riot 

15  be 
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be  ahfwered  by  the  canftru<9:ion  of  an  efiate  tail^ 
fpr  that  would  have  entitled  the  hu(band  to 
be  tenant  by  the  curtefy,  had  he  furvived  his 
wife. 

« 

This  was  the  ground  of  the  decifion  of  Lord 
Hardwkkcy  in  the  cafe  of  Roberts  and  Dixwell, 
I  Atk.  607.,  which,  in  refpeft  of  linnitation,  did 
not   much  differ  from  the   prefentj  only,  that 
was  the  cafe  of  a  truft  executory y  and  a  convey- 
ance   to    be   made  under  the  diredlion   of  tbfe 
court.     However,  as  all  trufts  are  fubjeft  to  the 
direction  of  the  court,  and  to  be  efFeftuated  ac- 
cording to  the  intention,    without  a  Arid  ad* 
herence  to  certain  rules  that  prevail  in  devifes 
of  legal  eftates,  the  circumftances  which  were 
thought  fufficient  to  prevent  the  court  from  di-' 
reding   an   eftate  tail   in   the   cafe  cited,   may 
operate  to  prevent  the  conftrudion  of  an  eftate 
tail  in  this,  which  is   alfo  the  cafe  of  a  trufts 
and  here  the  fuperadded  words  of  limitation  to 
the  heirs  of  the  body,  viz,  and  their  right  heirs, 
for  ever,  ftill   further  manifeft  the  intent,  that 
fuch  heirs  ftiould  talc£  the  inheritance  by  purchaje  i 
and  though  this  circumftance  would  not  avail  in 
the  devife  of  the  legal  eftate,  yet   it  may   have 
its  weight  in  influencing  the  conftrudion   in  the 
cafe  of  a  devife  in  truft,  as  the  prefcnt  appears 
to  be. 

Upon 
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Upon  t\kt  wbole^  I  thiok  it  a  verjr  queftion^ 
able  cafe ;  but^  for  the  reafons  above  nocicedj 
I  rather  incline  to  fuppofe  B.  may  be  con* 
ftrued  to  take  only  an  eftate  for  life^  with  re* 
mainder  to  the  heirs  of  her  body,  by  furcbafe ; 
if  {Oy  (he  cannot,  without  the  concurrence  of  her 
fon,  by  recovery,  or  otherwife,  enable  herfelf  to 
fell  or  difpofe  by  will  of  the  lands  fo  de?ifed« 


m 


THAT 
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THAT  a  limitation  to  the  heirs  fe- 
male of  B.^  lawfully  to  be  begotten^ 
as  tenants  in  common^  after  pre* 
vious  limitations  to  B.^  for  life;  re- 
mainder to  trufteeSj  during  her  life^ 
to  fupport  contingent  remainders  i  re-^ 
mainder  to  her  firft  and  other  fons 
fuccefllvely,  in  tail  male^  gives  an 
eftate  tail  to  the  daughters  of  B* 


Upon  my  perufal  of  the  above  cafe,  and  the 
copy  of  the  will  left  therewith,  it  appears^  to 
me,  that  B.  took  an  eftate  for  her  life;  remainder 
10  truftees,  during  her  life,  to  fupport  contin- 
gent  remainders;  remainder  to  her  firft  and 
other  fons  fucceffiyely,  in  tail  male;  remainder 
to  the  heirs  female  of  her  body  lawfully  to  be  be- 
gotten, as  tenants  in  common  i  with  remainders 
over  in  fee*  The  effeft  of  thefe  limitations,  an- 
tecedent to  that  to.  the  heirs  female  of  JS.,  is 
clear.     But  that  limitation  is  the  fubjeft  of  quef- 

tioni 
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ttOD ;  which  queftioti  may  be.  Whether  it  ope-» 
rates  as  words  of  limitation,  and  vefts  an  eftate 
tail  \n  B.?  OTy  \(  It  operates  as  words  of  pur- 
chafe,  what  is  to  be  its  objeA  ?  whether  the 
perfon  who'  (hall  be  hetr  female  of  the  body  of 
B.f  at  the  time  of  her  deceafe,  or  her  iflfue  fe- 
male; that  is,  daughters?  Now,  I  conceive 
this  limitation  to  the  heirs  female,  being  to 
them  as  tenants  in  common,  clearly  prevents  its 
operating,  as  words  of  limitation,  to  vrft  in  B. ; 
for,  in  that  cafe,  her  heirs  female  would  take, 
fiot  as  tenants  in  common^  but  as  coparce- 
ners. 

This  takes  it  out  of  the  rule  in  Sbelley^s  cafe, 
and  lays  us  under  the  neceflify  of  confidering 
thefe  words  as  words  of  purchafe.  Then,  if  we 
cohftrue  them  ftridly,  as  meaning  the  perfons 
who  (hall  be  heirs  female  of  the  body  of  £., 
the  confequence  will  be,  that  a' daughter  or 
daughters  of  a  deceafed  fon,  would,  in  that  cafe, 
take  prior  to,  and  in  exclufion  of,  BJs  owii 
daughters,  which  would  be  contrary  to  the  -in^ 
tention  of  the  teftator,  manifefted  in  his  con- 
fining the  limitation,-  to  firftand  other- fons,  to 
their  beirs  male ;  for,  if ^  he  had  intended  their 
i(rue  female  (hould  take  next  to  their  ifiue  male, 
he  would  have  limited  them  eftates  in  tail  ge- 
neral, or  elfe  have  given  thyn  remainders  in  tail 
female.    1  therefore  incline  to  the  opinion,  that 

by 


IbjF  Imrs-f^malei;  the  teftacor  muft  be  imderftood 
to  mean  daughters.  Aiid>  though  wor46  of  li^ii 
niitacion>  in  that  cafe^  are  wanting  to  limit  the 
inheritance  to  the  daughters^  I  conceive  the 
word  remainder  would  carry  the  inheritance; 
and  the  implication  ariGng  from  the  fubfequenc 
limitation  of  the  remainder  in  fee^  and  the  de* 
claration  afterwards,  that  in  cafe  the  teftator's 
brother  Ihould  die  without  i0ue  male,  or  his 
fifter  without  iflue  male  or  female,  that  the  lands 
ihould  go  over^  will  confine  the  remainder  to 
the  daughters  to  an  eftate  tail  in  them,  with 
crofs  remainders  among  them.  And  therefore, 
upon  the  whole,  I  incline  to  the  opinion,  that. 
B.  is  tenant  for  life  $  remainder  to  her  BfH  and 
other  fons  fuccellively,  in  tail  male;  remainder  to 
^er  daughters  in  tail  ^  though  I  think  the  latter 
point  is  open  to  controverfy  and  different  opi* 
jiions. 

But  however  this  limitation  to  the  heirs  fc- 
male  may  be  conftrued,  I  think  it  clear  it  muft 
be  as  words  ofpurcbafe.  And  whether  it  be  to 
the  .  daughters,  or  to  the  heirs  female,  in  the 
ftnSt  fenfe  of  the  words,  yet  as  it  is  fupported 
by  an  eftate  limited  to  the  truftees,  during  B.*% 
life,  to  preferve  contingent  remainders,  (he  can- 
not bar  it,  any  more  than  the  limitation  to  her 
firft  and  other  fons ^  and  therefore  cannot,  b]^ 
recovery,  or  othcrwife,  make  a  title  as  agaioft 
..her  own  iffue* 

cc  But 
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THAT  tfet words,  hiirs  of  the  body  $/ 
the  viije  hy  the  hujband^  in  marriage 
fettieaients  of  perfonal  eftatc,  after  a 
previous  limitation  to  her  for  life,  arc 
words  of  purchafe* 

jr.,  a  mortgagee,  by  the  direftion  of  B.  C  the 
proprietor,  in  confideration  of  the  rnort* 
gage  money  received  of  the  father  of  D., 
and  of  an  intended  marriage  between  B.  C. 
and  D.,  and  for  making  fome  provifion 
for  the  faid  D.,  and  the  i/Tue  fhe  might 
have  by  the  faid  B.  C,  in  cafe  fuch  mar- 
riage  took  e^ed,  afligns  leafehold  lands 
to  truftees,  their  executors,  admin iftrators^ 
and  afTigns,  for  the  refidue  of  the  te^ms, 
in  truft,  after  the  marriage,  to  permit  B.  C. 
to  receive  the  rents  and  profits  for  his 
life;  then  to  permit  D.  to  receive  the 
fame  for  her  life;  then  for  the  heirs  of 
the  body  of  the  faid  !>.,  by  the  faid  &  C 
to  be  begotten,  for  the  remainder  of  the 
faid  terms ;  and,  in  default  of  fuch  iflue, 
remainder  to  the  executors  and  adminiftra- 
tors  of  the  faid  B.  C. 

This 
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Thjs  is  a  cafe  of  cjoubtful  conftruSion,  on 
account  of  the  difierent  decifions  that  appear 
to  have  been  on  thefe;  fort  of  limitations  in 
marriage  fettlementSi  for,  in  fome  cafes,  they 
have  been  held  to  be  words  of  purcha/e^  and  to 
veil  in  the  iffue  accordingly,  contrary  to  the 
general  rule,  that  a  limitation  of  perfonal  pro* 
perty  to  one  for  life,  remainder  to  the  heirs  of 
bis  body^  vefts  the  whole  in  him  j  whllft  in 
others  they  have  been  confidered  as  within 
the  general  rule>  and  to  operate  as  words  pf 
limitation^  for  the  benefit  of  the  apccllor, 

Thus,  in  the  cafes  of  Peacock  and  Spooner^ 
a  Vem.  43.  195.  2  Freem*  iM*,  and  Dafforne 
V.  Goodman^  2  Fern.  362.  2  Freem,  231.,  where 
terms  were  limited  in  truft  for  the  hufband  and 
wife  for  their  lives ;  and,  after  their  deaths,  for 
the  beirs  of  tbe  body  of  the  wife  by  the  hufband, 
the  latter  limitation  was  held  to  veft  in  the  iflue 
by  purchafe.  But,  in  a  fubfequent  cafe  of 
Webb  y.  fVebb^  1  P.  IVms.  132.,  where  a  ttrva 
was  aOigned  in  truft  for  the  hufband  for  life, 
then  for  the  wife  for  lifei  and  afterwards  for  the 

c  c  3  heirs 
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heirs  of  the  bodies  of  the  hufband  and  wife,  ic 
was  determined^  that  the  whple  term  vefted  in 
the  hu(band. 

Under  the  firft  of  thefe  authorities,  I  appre^ 
hend,  B.  C  would  now  be  entitled  only  to  aq 
intdred  for  his  life  in  the  lands  in  queftion  y  anc) 
the  lands,  fubjeft  to  his  life  interefl,  would  be 
now  abfolutely  vetted  in  the  daughter  for  ihc 
refidue  of  the  ternis  therein.  But  if  this  Cafe 
Verc  to  be  ruled  by  that  of  Pf^eH  zndlfetb^ 
then,  as  the  whole  terms  would  have  vetted 
in  the  mother,  in  remainder  expeftant  Oji  ht?r 
hufband^s  deceafe,  under  the  limitation  to  her 
for  life,  and  afterwards,  to  the  heifs  of  her 
T)ody  by  her  hufband;  and  as  fuch  her  cbaffel 
^nterejl  mutt  have  furvived  to  her  hufband  oh 
her  deceafe,  I  apprehend  he  would  now  have 
%ht  whole  beneficial  interett  in  him  during  the 
terms,  in  exclufion  of  his  daughter,  and  might 
ijifpofe  thereof  as  he  thought  proper.  There- 
fore, the  queftion  is.  Whether  this  cafe  is  to 
te  nakd  by  the  authority  of  Peacock  and  Spooner^ 
br  that  of  Webb  v,  Webb?  The  laft  of  thefe 
^^fcs  feems  to  have  been  tb«  ruling  authority 
ii)  cafes  of  the  like  general  nature;  and  that 
of  Peacock  V.  Spooner,  I  underftand  to  be  con- 
fined to  cafes  exaflly  fie  fame  in  Jftcie  with 
hfclf.  But  the  prefent  cafe  appears  to  be  of 
^hat  defcription^  for  here  the  limkation  is  to 

;hc 
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aa  in  Pf^cpfk  aq^  Spfpmr^  and  flc^c  .  tp  .tbf 
hctfp  of  (^€  bo^iff  of  th^  bu/ban^  and  fuifc^  9s 
10  WM  v.Wfik^i  whicl^  circpr)(>ft^ww:ic^  ^f  tbf 
limitAlipn  b^g  to  ch^  heir  pf  fi^c^  bpfJf  of  fkf 
wife,  has  been  congdered  as  a  pQ^  pf  difr 
tinftion  between  the  two  cafes ;  vide  i  P.  JVms, 
135.  2  Fez.  660.  And  the  fettleoient^  in  this 
cafe^  appears  to  have  been»  in  part  at  leaft> 
(that  is^  fo  far  as  the  value  of  the  lands  ex- 
ceeded the  portion  of  200/.),  ex  froviftone  viri, 
%s  that  of  Peacock  and  Spocner^ 

Befidest  here  is,  in  this  fettlement,  an  exprefs 
argument  of  intention  to  dire£l  the  conftrudioni 
as  the  confideration  of  the  fettlement  is  ftated 
to  be,  for  making  fame  proviiion  for  the  wife^ 
and  the  ijfue  wbUb  Jhe  migbt  bave  by  the  bujband  i 
which   intent  would   be   fruftrated   entirely  by 
confidering  the  words,  beirs  of  the  body,  in  this 
cafe,  as  words  of  limitation.     And  wherever,  in 
the  trufts  of  a  term,  or  other  perfonal  eft  ate, 
there  is  any  clear  expreflTion  of  intention,  that 
the  words,  beirs  of  the  body,  after  a  limitation 
to  the  anceftor  for  life,  (hall  be  words  of  pur- 
chafe,  it  fccms,  the  anceftor  takes  only  for  life, 
^nd  his  heirs  by  purchafe  (vide  Hodgefon  v.  Bujfey, 
«  jftk*  89-*  among  other  authorities).     1   thcrc- 
P       incii^^  to   the   opinion,  that,  in   this   cafe, 
^^^       j3^  jbeirs  oftbe  body,  muft  be  confidcred 
\Atf  ^  c  c  4  as 
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M  words  a( purcbafe -,  andj  confequently,  that  H^ 

t 

is  now  entitled  only  for  tris  life ;  and  tbat^  fud* 
]e&,  to  fuch  his  life  intereft,  th6  equitable  eftate 
in  the  lands  is  now  vefted  in  his  daughter  for 
the  rcfidiie  of  the  terms  thcreioi  as  heir  o£  tho 
body  of  her  niother  by  him. 


I  !    v.  ;. 


THAT 
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THAT  where  a  limitation  of  a  term  to 
one  for  life^  and  afterwards  to  the 
heirs  of  his  body^  be  accompanied  by 
circumftances  or  exprefilons  indicating 
an  intention^  that  the  whole  term 
Ihould  not  veft  in  the  devifee,  the 
conftruftion  will  be  governed  by  fuch 
circumftances  or  expreifions. 


/f.  B.y  poflfefled  of  an  eftate  for  the  refidue  of  a 
long  term  of  years,  fays,  in  his  will,  **  I 
^*  give  unto  my  coufin  C.  my  leafehold 
<^  eftate,  during  his  life;  and,  after  his 
<^  deceafe,  1  give  the  fame  to  the  heirs  of 
<<  his  body>  for  the  refidue  of  the  term 
V  that  Ihall  be  then  to  come;  and,  foe 
f^  want  of  fuch  ifiue,  I  give  the  fame,  after 
^^  the  deceafe  of  the  faid  C,  unto  D.  E.^ 
f*  and  her  \mi^  for  the  refidue  of  the 
f  term.'^ 

€.  entered  on  the  eftate,  had  four  fons,  and 
died.  His  eldeft  fon  died  in  the  lifetime 
of  C,  leaving  a  fon  hin>  furviving,  who, 
after  the  death  of  C,  took  pofleffion  of  the 
lands,   aqd  ^Signed  thcxta  to  K  and  his 


Thovoh^ 
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•  Thovch,  m  genefal,  a  limitation  of  a  term 
to  one  for  life,  and  afterwards  to  the  heirs  of  his 
iody^  vefts'the  whole  in  the  firft' devifcc,  when 
that  limitation  Is  not  attcirded  with  , other  ex- 
pircffions  of  circttntftance^  to^^j-eVent.fuch  a  con- 
firudtion ;  yet  courts  have  generally  attended  to 
any  expreflfions  that  might  warrant  the  conftru-^ 
<?"&  the  Hmitation  ^^.diJUtiSf.  aijd  m^kc  the  l^ttpr 
pperatic  «  words  of.  puxQ^^fcf  fee  the  ^afes  of 

^a  ^tk.  64Z.^  <and  other  cafes*:  Now,  \a  tbp  pre-^ 
lien*  cafe,  the  linjiMtion,  after  the  de.ceafe  pf  C, 
4a  the  heirs  of  his  body,  fpr  the  &;BSI]}y£^^  the 
40m  th4it  ihall  be  .1^^  TO  cpmjs,  gnd  cbejimic- 
^lon  over,  in  default  pf  fp<b  t^ue,  icp  £>.  £•> 
^afife.r  his  deceafe^  ?PPF^  ^^  5^^  fufiiciej^t  fpr  that 
jHirppfei  jl^e. former  giving -ft  fepaij^te  iotercft 
from  that  before  given  to  the  father,  viz*  the 
rejidue  of  the  term  after  his  deceafe  j  and,  confer 
^uendfi  exclodicgthe  ddfiftnu^iiOi}  of  ^^  rt^ 
iidue  i;iefting  .in  ithe  father  j. and.  ibe  luticr  im- 
fft^mng,  thafc^he  intemft  Iknwd  CO  the  h6rs  of 
^/i  Tf^dy^  {houl4  ^not  veft  lill  his  '4eceflfe«  and 
^oUldtheti  Wftiin  ibch^heirr  or,  in  default  of 
fiich,  then  in  D.  £. ;  fee  the  opinion  of  Lord 
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Macclesfield,  and  xht  Lords  CommiffionerSj  mi 
the  effeA  of  limilar  words,  in  thfe  cafe  of  Pain^ 
and  Sir  at  ton,  cited  by  Lord  Hardwie^e,  i  jffk. 
^4.7.  I  am,  thtrefore,  of  opinion, 'that  the  U* 
*|Tiitat!on  to  the  heirs  of  the  body  of  C.  did  nUt 
vcft  till  his  deceafe^  and  then  vefted  in  the  per* 
fon  who  was  heir  of  his  body,  as  the  perfon  «de- 
fbribed  ;  for,  thovgh  the  words,  heirs  €f  the  bc^^ 
\n  thefe  cafes,  nnay,  under  particular  circum- 
fiances  manifefting  fuch  an  intention,  be  con- 
ftrued  as  de/criptio  ferfome,  applicable  to  an  heir 
apparent,  or  to  children,  though  not  anfwertng 
ihe  complete  defcription  of  beir^  yet  I  have  not 
-met  with  any  inftance  of  that  foft,  where  there 
has  been  no  expreflion  or  circumftance  in  the 
will  importing  fuch  an  intention.  Here  are  none 
that  I  difcover.  On  the  contrary,  the  limitation 
over  after  his  deceafe,  in  default  of  fuch  iffue, 
(that  is,  heirs  of  his  body,  to  which  he  refers,) 
^ews  that  he  meant,  hy  heirs  of  his  body,  a  perfoa 
or'perfons  anfwcring  that  defcription  at  the  de- 
ceafe  of  C,  which  entirely  excludes  the  con- 
ftruftion  that  Lord  Hardwicke  feemed  to  coun- 
tenance, in  the  cafe  of  Thubridge  and  Kilburne, 
2  Vez.  236.,  that  where,  in  thefe  cafes,  the 
words,  heirs  of  the  body^  are  taken  as  words  of 
furchafcy  it  is  not  neceflary  that  the  iffue  fhould 
furvivc  the  firft  taker,  fo  as  in  ftriftnefs  to  be 
heir  J  for  here  it  was  neceffary,  becaufe  the  re- 
fidue  of  the  term  was,  after  his  deceafe,  to  veft  in 
jy.  £.,  for  want  of  fuch  heirj  and,  confcquently, 
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only  to  vfft  in  an  heir  fufviviog  him ;  that  is^  «n 
heir  of  his  body  m  JlriSlne/s.  I  am,  therefore,  of 
opinion,  that  the  refidue  of  the  term,  on  the  de- 
ceafe  of  C>  became  veiled  in  his  grandfon  G., 
as  heir  of  his  body ;  and,  confequently,  that, 
under  him,  IL  and  his  wife  are  now  entitled,  ac- 
cording to  the  dedudion  of  the  tide  dated  in  the 
above  cafe,  and  may,  by  a  common  affignment 
of  the  lands  for  the  now  reHdue  of  the  faid  term, 
make  a  title  thereto  accordingly,  fubje^l  to  the 
obje£tion  arifing  from  the  wane  of  the  original 
leafe  and  title  deeds,  which,  uplefs  there  is  fuffi- 
cient  evidence  without  them  of  the  title,  as  againft 
the  feprefentatives  of  the  original  leifor,  I  think 
eflencial  to  a  good  and  clear  marketable  title. 


uroN 


Cases  and  Opinions.  3f7. 


UPON  a  fimilar  fubjca  to  that  on  which 
the  preceding  opinion  was  given. 


If  a  term  be  limited  in  truft  for  one  for  life,  and 
gfcerwards  for  the  heirs  of  bis  body,  the  latter 
words  are  generally  confidered  as  w.ords  of  limits 
mtion^  and  the  whole  veils  in  the  firft  devifee^ 
though  the  decifion  was  otherwife  in  Peacock  and 
Spooner^  2  Fern.  43.  and  195.,  znd  Dafforne  v.  Good* 
man,  ibid.  362.  However,  the  fubfequent  cafe  of 
Webb  V.  fTebb,  ibid.  6680  ^as  decided  according 
10  the  general  rule,  and  feems  to  have  been  the 
ruling  authority  fince  in  cafes  of  the  like  nature ; 
that  of  Peacock  and  Spooner  being  only  followed 
in  cafes  exadtly  the^^^f^^  injpecie  with  itfelf.  But 
though  the  general  rule  is  as  I  have  mentioned^ 
yet  it  is  fubjed  to  be  controlled  by  any  circum-* 
itances  or  expreflions  in  the  limitation  of  the 
trufts,  clearly  manifefting  the  intention  that  the 
words,  heirs  of  the  body,  fliould  operate  as  word^ 
of  purchafej  vide  Hodgefon  v.  Bujfey,  2  ^rk.'Sg;, 
and  Read  v.  Snell,  ibid.  642.^  both  which  proceeds 
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ed  on  expreflions  which  were  held  to  evidence 
the  inteiition»  Now,-  in  the  prefenc  cafe,  I  ob- 
ferve  two  circumftances  that  I  think  arc  much 
ftrongef  eviduce  of  fuch  an  intencion,  than  anjr 
Ihac  occurred  m  either  of  the  eafes  I  have  cited. 
The  firft  is  the  frkji^  after  the  d^ceafe  of  the  fa- 
ther and  mother,  for  raijing  portions  fir  younger 
ibildren  out  of  the  lands,  which,  I  conceive,  im* 
plies  the  intention  that  the  eldefijon  fhoutd  have 
the  lands^  and  not  the  father  i  for  we  cannot  fup- 
pofe  that  the  parents  would  have  provided  fuch 
portions  (ox  younger  children^  in  exclufipn  of  the 
cldcft  fon,  without  intending  the  lands  ibemjelves 
as  an  tx\}yz\\^ /uure ptovificn  for  fuch  eldeft  font 
and  that  cod  could  not  be  anfwered  by  conftru^ 
Ing  the  wordsi  heirs  of  the  bedyy  as  words  of  M^ 
initation>  to  veil  the  whole  in  the  father.  .  Se^ 
coodly,  the  exprefs  limitation  of  the  term,  to  the 
4KeeuiorSf  adminijirators,  and  affigns  of  the  father^ 
for  want  ofjuch  ijfuei  that  is,  heirs  of  the  bed^.  of 
the  father  by  bis  wife^  to  whom  the  refidue  of  ch€ 
term  had  been  before  limited^  after  both  their  de- 
ceafes.  This  clearly  implies,  that  the  repre^ 
Jentatives  of  the  father  were  not  to  be  entitled,  if 
there  were  any  fuch  ijfue  :  The  term  was  given  t» 
the  heirs  of  the  body,  if  any-,  if  none,  then  to  ^ 
uprefentatroes  of  the  father:  Such  reprefentativcs, 
therefore*  were  imended  to  (akc  only  in  the  laitit 
event,  and  not  under  t^  alternative  contrary 
}imitaJtion  to  the  heirs  ef  the  body.  From  chefe 
circomftaaces  of .  appairent  iauntiooj  I  cannot 
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help  inclining  to  the  opinion,  that  the  limita- 
tion to  the  heirs  of  the  body  did  not  operate  zm 
words  of  limitation^  for  the  benefit  of  the  father^ 
but  vefted  in  the  eldefi  Jony  by  purchafe;  and 
that  J)e  becanrtc  entitled  tp ;  \\yt  whofir  reiidue  of 
tbi  terno,  ^fter  the  deceafe  of  hi$  parents,  fubjeA 
totlpe  mc^tgfige,  and  to  his  brother's:  and  filler's 
portions  I  Andj  confcquently,  had  a  right  to  dif- 
pofe  th9r(l^of  by  his  will  \  and  that  his  brother  is 
now  entitled  thereto  accordingly  under  his  will. 
That  the  defcription  of  heirs  of  the  body  was  not 
meant  to  iniludetheyoimger children^  I  think  appears 
from  the  portions  provided  for  them  in  exclufion  of 
the  eldeft  fon  upon  the  fame  lands. 
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ANOTHER  ill  fupiiorc  of  thef  fame 
doArine^  even  where  chattels  are  lU 
mtted  to  one  for  life,  and  afterwards 
to  his  heirs  (generally):  Alfo,  that 
circumftances  or  expreflions  of  reftrico- 
tlve  intention-  will  rule  the  cdnftrue-' 
tion  equally  where  de/cendible  freeholds i 
or  ejiates  fur  autre  vie^  are  the  fubjefls 
of  fuch  limitations* 


I  itAtHER  apprehend^  that  the  doubt  which 
is  ftaced  in  this  cafe,  cannot  be  fatisfaflorily 
refolved  by  any  private  opinion,  unlefs  founded 
upon  a  cafe  decided  in  foint^  of  which  1  am  not 
apprifed*  Generally,  in  cafe  of  a  devife  of  a 
term  to  one  for  life,  and  afterwards  to  the  heirs 

of  his  body^  the  latter  words  are  held  to  operate 
as  words  of  limitation  y  and  to  give  the  ceftuique 
truft  the  whole  intereft  in  fuch  termt  From 
whence  I  infer,  that  if  the  latter  limitation  be  to 
the  heirs  of  fuch  devifee,  or  ceftuique  truft,  the 
fame  conflruftion  will  prevail  i    for  the  word^ 
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b^iimitation  in  the  latter  are  more  extfjifive^  at>4 
lefs  reftrained>  in  refpedt  to  the  reprefentation 
direfted  therebyi  than  in  the. former  limitation  y 
and^  confcqucntly>  import  left  of  defignatio  per- 
Jofue.to  take.by.purchafe;  .But  though  I  take 
this  to  be  the  conftrudion^  in  cafes  of  fuch  li- 
mitations  of,  terms  generally^  without  any  other 
ixfreffion  or  circun^ance  in  the  will  exprefling  the 
intent^  that  the  devifee  (hall  have  no  greater 
cttate  than  for  life  5  yet,  1  conceive,  that  where 
it  appears  from  limitations  or  expreffions*,  in- 
dependent of  the  limitation  to  the  de*t)i/ee  for  life, 
and  to  bis  heirs.  Sec.  that  he  fliall  have  only  an 
cftate  for  life,  the  conftruftion  will  be  l-uicd  by 
fuch  cxpreflions  of  intention.  Now,  in  the  pre- 
fent  cafe,  thie  limitation  over  after  the  deceafe  of 
^.,  tb  fuch  perfori  as  he  fhould  by  his  Will  limit, 
dired,  or  give  the  fame,  I  think,  may  feem  to 
influence  the  cohfttuftidn  of  his  taking  only  ^n 
cftate  for  life,  and  that  his  b^irs  Ihould  take  by 
pkrcbdfei  for  this  limitation  implies,  that  his 
t>ower  of  difpofing  of  the  lands,  even  by  ^\\\, 
Was  to  depend  on  ibis  uery  trufi ;  and,  confe- 
quently,  that  he  was  not  to  take  any  more  than 


*  It  is  to  be  obrerved,  that  the  rule  in  Shelley^s  cafb  does 
tiot  apply  cither  to  terms  far  years,  or  ejlates  pur  autre  v/>, 
tier,  conclufively,  even  to  irujls  df  lands  of  inheritance^ 
againft  expreffions  of  Intent,  that  the  heir,  (ffr.  fliall  take 
by  purcbafi ;  much  Icfs  to  trufls  of  terms,  or  of  e/lates  pur 
sutrevii* 
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kn  tMtt  for  life ;  for,  if  he  did,  Ae  «%hl  d?f- 

pofe  thereof  by  will,  withoiA*  refbrt  to  «ht  ^«^ 

given  him  by  this  truft :  artti  thit  h\^  ^6iWr  of 

difpofition  wa^  t6 1)e  (of^ned  1^  Us  ^itl%   Vhifch 

i^duld  not  be  tlic  cafe  if  hfe  Were-  to  t^kc  'Aft 

wh6le  intcreft  tinder  the  Y\xtitt%^dn'tb'his1>iir^. 

What  I  have  faid  applies  partly  to  the  crHiatte^ 

held  for  tirms  af  yeors^  eletermthab^e  on  litts, 

being  chattel  interefts^  and  not  the  fubjet^  of 

hceupancy.     As  to  the  leafcs  for  lives  ahjoluttly^ 

a  Uniitatioh  of  fuch  interefts  to  one -and  bisireirs, 

or  to  one  and  the  heirs  of  bis  ^ody^  puts  the  whole 

in  the  power  of   the  anceffor ;  thougli  'ftriftly 

l]pcaking,  the  words  beirs^  &c*  are  not  words  oT 

limitation  enlarging  the  cftate  of  tlhe  dncefror^ 

but  words  defcriptive  of  z/peeial  occupant  i  and 

therefore,   in   a  limitation   of    fuch  eRate   for 

LIFE,  and  afterwards  to  bis  beirs^  or  ^ihe  heirs  of 

his  lody^  as  the  latter  are  only  defcriptive  of  a 

fecial   occupant y    I    apprehend,   the  fame   coa- 

ftriiftion  would  hold,  and  the  eftate  be  equally 

fubjcft   to  the   difpofuion  of   the   anceftor    to 

whom  the  eftate  is  limited  for  life.     But  I  thinks 

that  in  a  devife  of  fuch  an  eftate  to  a  man  for 

life,  with  a  remainder  to  bis  heirs^'iicc.  if  there 

are  otber  words  exprejftve  of  the  refiriffion  on  the 

power  of  tbe  ancefior  to  difpofe  of  the  eftate  from 

the  heir,  the  inrereft  of  the  devifee  for  life  may 

•he  conftroed  as  limited  to  his  own  life%  and  that 

the  heir  fliall  take  the  eftate  afterwards,  sis  if  ic 

were  a  remainder  by  pur  chafe  ^  not  fubjeft  to  the 
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difpofition  of  the  devifee  for  life.  Now  the 
claufe  I  have  noticed,  empowering  ^.  to  dif- 
pofe  of  this  cftatc  by  will,  feems  to  imply  a 
negative  on  his  power  of  difpofing  of  it  cfber- 
^Je  from  his  heirs  ;  and  this  being  ihe  cafe^ 
not  of  a  devife  of  the  Ugal  efiate,  but  of  a  trufi 
wichin  *the  diforedon  H)f  a  Court  of  Chancery  to 
-execute,  according  to  die  apparent  intent^  makes 
Ai  a  fubjed  of  ft'rll  greater  caution. 

V 

Upon  the  whole,  therefore,  I  caouiot  venture 
to  fay,  that  I  think  A.  can  make  2^  fatisfaSory 
title  to  tither  defcription  of  the  eftates  in  queftionj 
and  indeed  I  do  not  think  it  would  be  proper  for 
cither  the  legal  lejfee^  or  the  frujiees  in  the  will, 
CO  concur  with  him  in  any  conveyance  for  that 
purpofe,  whilft  there  remains  a  doubt  as  to  A.\ 
power  qf  difpoGtion.  4  think  a  finp  fyur  ^nfeffif 
would -deftroy  his  pointer  pf  iipfainO^ent  i  .«n|i  ,to 
.that  hff  plight  add  a  reU^Je  of  Juch  ^qw^ .  Bpt  I 
do  npt^i^ow  by  .what  noeans  he  c^n  i;¥>akip^ji;i.Qle 
jf§sElmll9  Jkcure  .ags^iaft  .the  claitjw  of  ^  .f^eitf 
KTJewiqg  the  cafcrin  th^  Ijghti  bav^;np,e;^tiQCUV}* 
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UPON  the  mode  of  granting  the  next 
.  prefentation  to  an  advowfon>  and  that 
it  is  doubtful  whether  it  be  fimony  or 
not,  for  a  father  to  purchafe  a  ncM 
avoidance^  with  an  intent  declared  to 
prefent  a  fon,  and  afterwards  fuch  pre- 
fentatibn  is  made  accordingly* 


*  I  rtAVE  perufed  the  above  abftraft,  and,  fub* 

•  jeft  to  the  queries  I  have  made  in  the  margin, 
which  are  of  a  forty  that,  I  prefume,  are  an- 

'  fwercd  by  mere  infpcftion  ^f  the  deeds,  and 
Tuppofing  thofe  deeds  correfpond  with  the  ab- 
flraf^i  and  that  the  prefentation  has  gone  accord- 
ing  to  the  title  deduced  by  the  abftra6t,  A^% 
title  to  the  advowfon,  which  is  the  fubjeft  of 
inquiry,  appears  to  be  well  deduced  s  and,  I 
conceive,  that  he  is  compcteif£  to  make  a  title  to 
the  next  prefentation  contracted  for ;  and  fuch 
a  title,  I  conceive,  may  be  made  by  a  grant 
thereof  by  deed,  framed  in  the  ufual  form,  for 
thofe  purpofes,  accompanied  with  proper  cove- 
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nants  as  to  title,:  quict-cnjoymeat,  -Csfr.  accom-- 
panied  with  a  bond  in  fufficient  penalty  (fup- 
pofc  double  the  purchafe  money),  for  p<?rfqrni- 
anre  of  thofe  covenants  i  and  I  think  it  would  be 
advifable  to  have  the  title  deeds  depofited  in 
ioxx\p  truftee's  ha^ds,  until  the  next  avoidance 
h^s  b?en  filled. up  on  the . prefenmion  of  the 
grantee*  It  fccms  regular,  that  notice  of  the 
grant  of  a  next  prefentatipn  fhpuld  be  given  to 
fhebifhop  of  jhe  dipcefe^  but  the  prudence  of 
io  doing  depends  much  on  circumflances  of 
confidence  in  the  grantor,  and  thejpbjedt  of  the 
grantee'^  intenjtion  at  the  timp^ 

But  as  to  the  fecond  point,  fome  doubts 
arife  to  me,  whether  the  prefentation  intended 
may  not  be  affefted  by  the  laws  againfl:  fimony  ? 
at  leaft,  I  ann  not  fufficiently  clear  upon  this 
point,  to  venture  a  poGtivc  conclgfion  to  the 
contrary.  My  doubts  are  occafioned  by  the 
apparent  indcipifion  in  our  bpoks,  in  regard  to 
the, limits  of  fimony,  under  circumflances  fome- 
what  fimilar  to  thofe  that  are  ftated  to  exift  in 
xht  prefent  cafe,  and  the  confequent  difficulty  ia 
afcertaining  on  which  fide  of  thofe  limits  fuch  a 
jcafe  m»y  fall. 

That  the  prefentation  to  an  avoidance  pur* 
chafed  without  any  declared  intention  as  to  the 
perfon  fo  prefented  is  not  fimony,  feems  very 
i:\t^v.     ]But  it  appears  to  be  holdeo,  that  if  a 
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prfffbA  piifcliarc!/  a  next' ar^ickmc^,  i^icfr  ad /;»u 
fention  (dec! afredj  I  prcfume,)  to  prcftnt  a  eertaht 
fitjony  a  fiibfcqucnt  prefcntatron  aecdrdingty  \% 
fimbrijr. 

Thi^  frenrtS  to  have  been  admitted  \n  the  ciaftr 
of  *?;»///>  V.  Sb$rhme,  M&or,  916.,  wR^re  th<J 
prefentee  ftairds  in  the  relation  of  a  flranger, 
irid  hot  of  a /on  id  the  purcbdjer.  But  a  dit 
tiAftion  has  been  taken  between  fuch  a  cafe^  and 
•where  the  father  (of  the  intended  clerk)  is  thtl 
purchafer,  for  it  is  there  faid,  the  Court  agre^^ 
that  if  a  ftranger  buys  the  ne^t  avoidance,  and 
prefents  one  that  is  not  privy  till  after,  and  after 
is  nnade  privy,  and  is  prefentedy  it  is  Iini6ny» 
not  fo  where  the  father  huys^  becaiife  he  is  bdiund 
in  nature  to  provide  for  his  fon. 

But  in  i  fubfequeiit  daft  Of  Kilchin  v.  Calvert^ 
LanCy  102.,  Baron  Sriig  laid  it  doWn,  thit  if  -^. 
purchafes  the  next  avoidance,  with  intent  t6 
prefent  B.y  and  the  church  becomes  Void,  and  jf. 
prefents  5.,  this  is  fimOny,  by  Averment  i  and 
by  good  pleading  the  prefetttation  of  B.  (hall  be 
avoided.  And  in  IVincombe  v.  PuleftoHy  iV^jy,  15., 
Hobarty  C.  J.  held,  that  if  in  the  grant  of  t 
next  avoidance  //  appearsy  that  it  was  his 
inteht  to  prefent  bis  fon  or  bis  kin/many  and  it 
was  done  accordingly,  this  was  (imony.  And 
dgaln,  in  GodboUy  390.,  it  is  cited  to  have  beeh 
adjudged,  that  if   a  man  purchafes   the   fie^t 
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avoidance  of  a  church,  \?ith  an  inUn^  to  prj/f^r 
kkjifn^  and  afcierwards  he  prefeitts   him,  this  is 
fimony  within  the    ftatute.      And  Dr.  fVaiJ^ 
jn  cap.  5.  of  his  Connplctc  Incumbent,  oppofcs 
the  diftinClion  between  a  purchaft  by  a  fiztbtr 
for  his  Jmy  and  a  purchafc  by  aftrangeri  and 
fays,  that  the  reafon  fuppofcd  of  a  father's  being 
bound  to  provide  for  his  fon,  is  not  good  for 
the  purpofei  for  a  man  is  bound  by  nature  to 
provide  fcr  bifnfelf,  and  fo  might  purchafc  for 
himfelf  on  the  fame  principle.     And,  it  is  well 
alked,  if  the  purchafc  of  a  living,  when   ful)| 
with  intent  to  prefent  any  certain  pcrfon,  is,  as 
has  been  held,  within  the  ft^tute,  how  can  it  be 
lawful,  as  the  words  arc  general,  for  a  father  tp 
do  if.     Vide  Bac.  Abrid^  v.  iv.  p.  469.     And 
Dr.  Watfon  fays,  that  to  avoid  all  (^ueftion  at  law, 
it  is  beft,  thjit  a  purchafer  of  a  next  turn  (whe- 
ther he  deligns  it  for  fon,  kinfman,  or  ftranger) 
make  the  contract  when  the  incumbent  of  the 
church  is  not  in  danger  of  death ;  that  he  does 
not  declare  bis  intention  to  the  perfon  whom  he 
intends  to  prefent ;  that  the  intended  clerk  be 
not  prefent  at  the  contraft ;  however,  that  he  be 
not  named  in  the  deed  by  which  the  prefentatioii 
or  nomination  is  granted.     Indeed,  if  the  mere 
avoiding  any  fignification  of  the  intended  pre- 
fentee,  in  the  deed  of  grant  itfelf,  or  his  not  be- 
ing prefent  at  the  contraft,  faves  the  prefenta- 
tioQ  from  fimony,  then  is  the  difficulty  at  an 
end;    but  this  feems  hardly  reconcilable  with 

D  D  4  what 
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what  was  laid  down  by  Baron  Sntgy  in  the  c^A) 
of  Kiicbin  v.Calv^^  siboye  cited,  of  fioiQOf  by 
averment^ 

•  Upon  the  whole,  therefore,  under  this  (hadf 
of  obfcurity,  in  refped:  to  the  precife  line  of 
fimony  in  prejentation^  in  cafes  apparently  run- 
ning fo  near  its  conBnes  as  the  prefent  feems  tQ 
do,  on  account  of  the  d^clafe^  intent  of  the  pur- 
chafer  to  provide  for  a  fon,  who  iij,  4$  it  were, 
awaiting  the  falling  of  the  frovi/ton^  and  doubt- 
\th  privy  to  the  contrail  and  intention  of  his  far 
ther  in  it,  I  cannot  venture  to  fay  the  purchafcf 
will  {leer  clear  of  the  laws  againft  fioiony  ia 
making  a  prefcnt^tion  under  fuch  circupftances^ 
But  this  merely  relates  to  the  propriety  of  th^ 
prefentation  in  view,  without  any  regard  to  the 
lufliciency  of  the  title  or  validity  of  the  contraft, 
if  made  clear  of  any  fimpniacal  cplluiion  on  th; 
part  of  the  vender. 


THAT 
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XfiAT  a  pgrchafe  of  the  perpetuity  of 
an  advowfon  by  a  clerk,  and  confe* 
quenc  prefentation  of  himfclf  by  his 
rruftee,  upon  a  vacancy  happening,  is 
not  affeAed  by  the  12th  Ann^  flat.  2« 

Cf  12, 


I  CANVOT  fay  \  fee  any  thing  to  intipeach  the 
legality  of  the  purchafe  by  A.  B.  of  the  perpe- 
tuity of  the  advowfon^  or  his  being  prefented  on 
the  ne^t  avoidance,  by  a  truftee  of  his  own,  to 
)¥hon()  he  (hall  have  conveyed  the  advowfon, 
previous  to  fuch  avoidance.  The  lath  Ann^ 
fiat.  2.  c.  12.,  prohibits  a  clergyman's  pur- 
chafing  the  next  avoidance,  or  prefentation  to 
^ny  benefice  for  himfelf ;  but  I  do  Aot  appre* 
hend  that  ftatute  at  all  alFefts  the  cafe  of  a  pur- 
chafe of  the  perpetuity  of  the  advowfon^  or 
affcds  the  right  of  prefentation  in  that  cafe ; 
and,  confequently,  it  appears  to  me,  that  if 
A.  ^.,  by  deedj  grants  the  advowfon  to  and  to 

the 
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the  ufe  of  fome  perfon  and  his  heirs^  who^  b^ 
another  deed  of  even  date,  declares  the  convey- 
ance to  be  in  trull  for  the  faid  A.  B.  and  hia 
heirs,  the  faid  yf.  B.  may  afterwards,  upon  the 
happening  of  ah  avotdaiicr,  be  legally  prefented 
t>y  his  faid  cruftee* 


yTtm^^^^^^^^^^^^^S^^P^mtf^i"  i|>»i  xlkn 


THAT 
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THAT  the  omiflion  of  damps  doe&  not 
zfkSt  the  legal  optratiot^  of  a  deed, 
further  than  rendering  k  unavailable 
as  evidence  in  any  courts  and  that 
fuch  defeat  may  be  fi^pplied  oii  pay« 
menc  of  the  duty  and  penalty. 


■'  i  "■■ 


I  HAVE  ftt^M  the  above  abftraft ;  and  if  the 
title  was  fo  ctrcumftanced^  at  the  time  of  the 
firft  abftrafted  conveyance  and  recovery  by  jf.  B.^ 
as  to  enable  him^  by  fuch  recovery j  to  acquire 
the  fee,  it  appears  to  me,  that  C.  may  now  make 
a  good  title  to  the  purchafer  of  the  lands  ill 
queftion ;  for,  as  to  the  validity  of  the  bargain 
and  fale,  making  the  tenant  to  the  praecipe,  fat 
the  recovery  fuffered  by  C,  I  am  of  opinion,  that 
if  the  duty  and  penalty  have  been  paid,  and  the 
receipt  or  certificate  of  the  commiffioners  ob- 
tained, fuch  bargain  and  fale  is  ai  iniiio  as  validj 
as  if  it  had  been  properly  ftamped  before  the  ern 
grolTment  of  it.  Its  not  having  been  properly 
Itamped  before  the  inrolment  is  immaterial,  un- 

lefs 


kfs  the  want  of  fuch  ftamp  afFcdted  its  operacioii 
to  pafs  the  eftate  to  the  tenant  to  the  prxcipe. 
Now,  fuch  ftamp  was  never  ncceffary  to  this 
operation  or  cffcdt,  if  the  ilamp  laws  have  not 
niadeitfos  but  the  ftamp  laws  do  not  prevent 
the  intrinfic  operation,  or  legal  effeft  of  a  deed, 
feot  only  put  a  flop  to  or  fufpend  its  being 
pleaded,  or  given  in  evidence  in  any  courts  or  ad- 
mittied  in  any  court ^  to  be  good,  ujefuly  or  avail* 
nhhy  until  xhe  duty  and  penaky  be  paid,  and  the 
receipt  be  given  for  the  fame,  and  the  deed  b€ 
properly  ftamped.  This  only  afFeSs  the  ufe  to 
be  made  of  the  d^cd,  i;s  gftodnefs  in  a  court, 
and  the  capacity  of  availing  one*s  fe}f  of  it  there^ 
without  rendering  the  deed  itfelf  inoperative  or 
inefFeftual,  in  ocher  refpeds.  It  only  impofes 
an  incfapacity  of  availing  one*^  (elf  of  the  ope- 
ration of  the  deed  x\\\  the  duty  ^qd  penalty  be 
paid,  i^c.  without  making  the  deed  itfelf  invalid  ^ 
for  the  incapacity  of  availing  pn<'5  fclf  jof  the 
ilted,  /is  to  ceafe  upon  fuch  paiyment  apd  repejp^ 
thereof,  which  fuppofe^  a  fubQiling  (and  coiir 
.tinuing  intrinfic  validity,  good,  ufcf^j),  and  lavailr 
able  on  fuch  payment,  though  rendered  unavailr 
able  till  then ;  for  if  a  deed  had  no  validity  at  all 
till  fuch  payment,  it  could  not  be  available,  as 
its  effedb  and  operation  muft  primarily  and  fubr 
fisantially  depend  on  its  original  nature  and  va?- 
^lidity ;  and  it  can  be  only  available  according  tQ 
that. 

The 
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The  authority  cited,  which  is  in  8  Mod.364,^ 
evidently  proceeds  on  this  principle ;  and,  on 
thefe  grounds,  the  fecret  mark  of  the  damp* 
office,  or  their  entry  of  the  time  pf  annexing  the 
ilaoip,  can  create  ho  dbjeftion  to  the  title,  as 
they  wrll  only  (hew,  that  the  deed  was  then 
rendered  available  nn  a  court  which  was  not  fo 
available  before;  I  am,  therefore,  of  opinion^ 
that  the  omiflion  of  the  flamp,  in  the  firft  in- 
ftance,  is  now  irtimatcridT'if  the  proper  duty 
penalty,  damp,  and  receipt  have  (ince  been  paid 
and  obtained ;  and,  that  fuch  bargain  and  fale  is 
juft  as  effeftual  as  if  it  had  been  properly  ftan[iped 
previous  to  its  being  engroiflcd. 
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THAT  it  i*  (MTidcnt  for  a  mortgagee  to 
infift  00  affigomcnts  of  oocftanding 
tetms  to  his  owo  truftet^ 


■    /  'fffaggy 


The  qucftion  here  put.  Whether  the  aflign* 
ment  dcfired,  is  ejfentially  rtecejffary^  feems  too 
drift  to  admit  of  a  direft  pofitive  anfwer,  for  the 
dereftion  of  a  mortgagee  in  fuch  cafe. 

A  mortgagee  is  to  confider  not  merely  what  is 
ftri£tly  and  eflfentially  neceifary  to  the  title,  but 
what  may  be  convenient  and  prudent  for  him,  as 
conducive  to  the  facility,  as  well  of  informing 
his  fecurity^  if  requifice,  as  of  finding  a  ready 
market  for  it,  when  defired.  To  fay,  that  the 
aflignment  required,  is  ejfentially  necejfaryy  would 
be  going  too  far,  as  eventually,  and  not  impro- 
bably, the  want  of  it  might  prove  no  obllacle  to 
the  fufficlency  and  effeA  of  the  fecurity.  On  the 
other  hand,  to  fay  that  it  is  not  ejfentially  necejfary^ 
if  the  mortgagee  were  to  confult  that  point  only» 
it  might  lead  him  into  fome  eventual  inconve- 

tiknce 
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difHciilcy  in  procuring  a  ipuircJlafer  Jdf  thac  i&r* 
curiry,  feeing  that  the  regular  courfe  of  praftice 
tfp6n' ^ete  otofibBmy ifoiDf^d  Upp^'ft iftrid  and 
dui^afli?nti6^)  VdltH^  (^^^i-ny  ^tid  cohveiftieMe  <tf 
Kldflf^ge«s>  <^^^am<|r'ic)rtll  fyv  klRgnmmya^  isf 
tWftis  kk  ib^eMAt-  a^ate  otitJftaliding/undisr  liht 
<:frd«ftia»i^^  (tf^tKbi%^^4n^i^ft]iM),  l«4iidh^'  mi 
^p^Vr^ticrt^hk^  <beeh  ^^fdlut^ly  afligntd  itk 
W^'}lbVittfid  \iii  tnheHtatice)  (Mit  Giily  ifc4!>j«a: 
tdnH«MOrtgage^>M  they  <v^oef}d1>aye  done^  with'- 
t>tt'fatly  ^i<t^ifdd  ^  'all  -,  and  "therdbre  tliey  have 
never  been  le^gaWy  got  ih  ^rom  Chte  UR,  mort- 
gagee's truftee. 

It  is  true^  thofe  terois  could  not  be  fet  up  by 
the  mortgagor  htmfelf  againft  the  mortgagee  in 
ejefkment ;  but  as  any  other  (even  fubfequent) 
incumbrancer,  without  notice  of  the  mortgage, 
might  avail  himfelf  of  thefe  terms,  it  feems  pru- 
dent for  the  mortgagee  t6  require  an  affignment 
of  them  to  his  own  truftee  >  and,  as  conftant  and 
regular  pradVice  calls  for  fuch  a  ftep,  fo  that  dif- 
penQng  with  it  will,  in  all  probability,  render  his 
fecurity  lefs  marketable,  1  therefore,  without  di- 
rcftly  anfwering  the  very  ftrift  qucftion,  of  whe- 
ther it  is  effentially  neceffary  or  not,  cannot  help 
being  of  opinion,  that  it  is  at  leaft  prudent,  and 
confcquently  advifable  for  him  to  infift  upon  the 
alCgnment  in  queftion  y  and,  that  the  propofed 

title 
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tide  omnflc  be  recommeoded  to  him  without  vU 
cfpecially  at  the  money  to  be  Advaa^td  is  of  {o 
confiderabk  ao  amounts 

•  < 

As  to  the  declafacioo  propofifdj  of  all  tniftee^ 
of  outftanding  terms  Handing  poflcficd  in.truft 
fi>r  the  mortgageei  it  will  {^ut  the  terms  no  more 
within  his  reach  than  if  it  were  omitted »  and 
be  would  have  an  equal  claim  to  the  benefit  of 
the  terms  without  as  with  iti  and^  therefore^ 
being  by  no  means  equivalent  to  or  calculated  to 
fupply  the  place  of  the  regular  aflignmeat  re** 
quired,  I  cannot  ad  vife  the  mortgagee  to  be  fatiP 
fied  with  it  in  lieu  of  fuch  aflignmeat. 
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THAT,   with    certain    precautions,    a 
truftee.  may  make  a  purchafc  of  the 
•  truft  .cftate,   which   will   ftand   a  fair 
chancy  of  being  fupportcd  in  equity. 
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-  The  leafehwd^ftate  in  qucftion,  is  cxprefsly 
bequeathed  ,ta  X,'  in  truft,  tp.fell  the  fame 
wj$h;#^Uc9nve{uencfpeed  after,  the  t^ftator's  de^* 
ccafe^  andinvtft  the  monie&  for  the  maintenajace 
and  benefit,  of  the  teftatoc's.  children  as.t)}erein 
direfted.  .It,  follows,  that,  in.  order  to  comply 
with  the  hid  truft,  the  cftate.  may,  and  Ihquld 
be  fold  as  foon  as  can  bc^  --  nptwithftanding  the 
chadr^'S;ORWority ;  for  the  inicrcft  of  the  pur- 
chafc ip^^ey  is  part  of  the  provifion  for  their 
maintcnaace  and;  educatipnt  during  ;heii:  xninQ- 

rity. 

,.TJie,!^gJv, difficultly,  a^J  to  a  pur^afcr^  arifcs 
ufK^ij  the.^jfipt.of  the  ufual  claufe  cp.iQdenpnify 
kUc  purch^afcr  fr6m  attention  to  the.  apj^lication 
pthls  .p\vch^e,»oiiey'uj|0|»jhc,trufts  of  th^'  will, 
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an  attention  to  which,  I  think,  he  will  be 
for  want  of  fuch  claufe  $  and  from  which  he  can 
only  be  difcharged  by  purchafing  under  a  decree 
of  the  court  of  Chancery.    . 

'I'hrs  attention,  however,  copld  ,be'  no  objec- 
tion  on  the  part  of  the  tru/ee  bim/etfy'it  he  might 
become  the  purchafer,'  as  he  muft,  Whether  pur- 
chafer  or  not,  be  equally  bound  to  apply  the 
money  upon  the  trufts,  and  be  refponfible  for  it 
to  the  <eftuis  que  trull ;.  .but;^.ii.feems  to  be  a  rule 
in  our  courts  of  equity,  not  to  admit  of  a  pur- 
chafe  by  a  truftee^  of  any  part  of  a  truft  eftate,  to 
prevent  the  confeguences  of  fraud^  or  undue  ad- 
.  vantage,  which  the  (kuation  of  a  trtiftee  empowers 
Mm  to  avail  htmfelf  of^  on  fuch'^in  6iczf&9n ;  anc!^' 
therefore-,  in  the  cafe-  of  Whetfiale  vl  Cocl^bptj 
T  Fez^.  Q.,  where  there  was  *a'devif5'^f^'lan<fe  ht 
truft-ror  payment  bf  d^^ts,  and  the  miftee  him- 
Mi  iniVchafcd-  pait,  'Eord^  Btrdioiih  fafd.  Tie 
would  not  aHow  it  to'ftand  good',  although  an- 
other pcrfon,  beihgth^befl:  bidder,  bou^ght  it  for 
htm  at  a'  public'  file;  I  therefore  Cannot-  foy;  that 
a  purchafe  by  X:^  In  this  cafe,  would  &e' clear  ef 
objeftion,  or  obtain  him  a  marketable  *kle.. 

▼ 

It  is  ifijpoflible  to  afcertai^  thjp.,be(^  price,  or 
tt)Qft  rrioney  ihkt  can  be  got ;'  the  jibcting  the 
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perfons; 


l4ac][jn£^xhiRf^.^  jppj^h^fc  at  »  greacfff  priM 

.he,eftupated:a&.f^9  le^ye^by  fupb;ikilful  pcrfons^ 
ip^4cjby.a.truftcc  ibjjx^fJjr  rclai;cd^  ntvi  io  the 

fiP^lag  &^^9iX€f  pj;icjgj9p j^count  of. a  ^jiffturoftincf 

that  rendered  the  edatf  of  fNOi;e,  ydpe^tp  hi(n 
than  any  body  elfe,  would  (lancT  a  fair  chance  of 
being  fupported  in  equity ^  yet,!  chink^  the  above 
objection  would  hang  over  the  title  till  the 
children  come  of  age  and  confirm  it,  the  legal 
title  indeed  would  be  obtained  immediately,  but 
liable  to  be  obje&ed  to,  and  inveftigated  in 
equity  by  the  children  ^  but,  if  more  than  the  fair 
marketable  value  was  fo  given,  it  would  not  be 
to  their  intereft  to  impeach  it.  X,  however,  muft 
decide  whether  he  choofes  to  purchafe  at  this 
rifkj  that  is,  of  having  the  purchafe  im* 
peached  by  the  children,  or  their  reprefentatives* 
At  all  events,  he  will  be  allowed  the  money  paid 
by  himj  and  intereft  for  it. 

If  he  choofes  to  purchafe,  the  altignment  may 
be,  by  himfelf,  in  purfuance  of  the  truQ:  to  an« 
other  perfon,  in  the  ufual  manner,  for  the  refidue' 
of  the  ^  term,  in  confideration  of  the  purchafe 
money  paid  to  X,  which  money  muft  be  imme« 
diately  inverted  by  him  in  government,  or  real 
fecuritiesi  upon  the  trufts  in  the  wilh    The  pur« 

;.       :  B  K  2  chafer 
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cfaifer  ihaold,  bjr  ttiodKr  4eed  df  even  dtte^  A^i 
dare  the  pordufe  to  be  ui  trail  fer  X?  iriiich 
deed  may  recite  die  laks,  and  refaU  thereto  bid 
at  the  price  pot^  aad  the  Tahiatioiiy  and  die 
reafoo  of  X't  gii^tig  lb  oniodi  more  than  die  Ta- 
ioatioo.  The  ▼aluatioii  ttfidf,  figncd  by  the 
peribns  diat  made  it,  Ihoold  be  kept;  andX 
ihoold  retain  all  the  eridence  he  can  of  the  auc* 
tion^  and  whafpaflU  there* 
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THAT  a  4}fii  i»  executed  uodcr  tht 
ftaoite,  m  anfiM r  the  apparent  intent 
of  the  teftator^  fee  the  cafe  of  Sbapland 
and  Smithy  i  Bro.  Cafu  in  Cbanceiyl 
75*1  vpon  njiich  tbii  Opinion  >a< 
given,  ; 
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It  is  4  general  rule^  that  a  Innitation  to  ibe 
jbfirf  p/ibe  hdy  of  z  perfon^'afcer  a  preceding  li* 
ipitatiof)  for  life  to  the  fame  perfon^' iii  the  fame 
conyeyiincei  or  ipftrument^  vcfts  in  that  perfon, 
and  creates  fn  ei^a^e  tail,  if  the  limitations  are 
bpth  Qf  the  f^qne  quality;  namely^  both  Ugal 
eftatesi  ox  both  equitabfe  or  truft  eftatesi  and 
there  be  nothing  more  in  the  cale.  But  then^ 
there  \%  this  difference  between  their  bejng  both 
legale  or  both  truft  eftates;  that^  in  the  former 
cafcj  even  ftrong  expreflions  of  the  teilator's  in» 
tention  to  the  cpntrary,  will  not  controul  the 
rule ;  while^  in  the  latter  cafe,  {viz.  of  their  be- 
ing truft  cftatcs,)  the  court  of  Chancery  is  fo  far 
attentive  to  the  teftator's  ifitcntion,  in  carrying 

a  s  3  '  '  that 
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that  truft  into  cxecuuoo^  as  to  deviate  from  the 
above  rule,  to  compliance  with  fuch  intention* 
See  the  cafe  of  Bagjbaw  ▼•  Spencer y  2  Atk.  245. 
*.S77*9  4nd  many  other  ,at|tboruies» 


5        •  •    • 

s    It  alio  feems  agreed,  that  a  pcvife  to  one  per- 

{an  in  truft  for  another)  without  more,  is  a  ufe 
fjM^utcd/Ui.^haf  Qthe/^/oj^  tne.r^afons  delivered 
in  the  cafe  of  Brougbton  v.  Langlg^  %  Salk.  679. 
But  as  the  ftatute  of  ufes  preceded  the  ftatute  of 
wills,  the  former  does  not  immediately  and  ne« 
.  ce0arily  extend  to  the  latter  \  therefore,  a  devife 
to  one,  in  truft  for  auuihei,  is  not  of  necelfity  a 
vfe  executed  in  that  other,  as  it  would  have  been 
in  any  other  conveyance  ^  but,  if  the  nature  of 
the  truft  .<:aUs  ^r  the  contint^nce  of  thp  l^al 
cftate  in  the  firft  devifee,  to'effefluatc  0i^'eh(i  of 
the  truft/ it  feerps,  the  Te^al  eftatq  r^fi^es  m  )iim. 
It  ^Ifo  appeals,  by  the  czXc  of ^Srougbion  vl  tang'^ 
/^,  that  a  devife  to  one  to  peri^it  anotfief  to  re- 
ceive the  rcrit^  ahd  profits  of  Iiii3j^i8  tifitinicnint 
\o  a  devif?  to  one  of  lands  iA  ?ruft  for  anrother^ 
Jiamdy,.^'  is  a  ufe  executed  in  that  Otlier^j  if  therfe 
is  npthmg  niorc  in  thie  c^fe,  Bui;  then,  iri^tiiis 
cafe  of  the  rents  and frofitSj^  as  \t\  the  cafe  of  de- 
vifing  the  lands  theoifclvcs  to  one  in  irujl  for 
}inQtber,  if  the  nature  of  the  truft  recjuircs  the 
legal  eftate  to  refide  in  the  firft  devifee.  It  (tops 
therr^  and  is  not  an  executed  u(e  in  the  cejip  que 
jruft,  Sec  Bagjhaw  v.  Sfencer^  and  Lady  Jtntes 
tn4Lord  ^S*^  and  Seal^  Vin,  Ah.  vol.  viil  p.  262^ 

caf.  19, 


Cif.  i9«  TlH9«Ut€cr  cafe  .dfo  (hews^  that  the 
legal  ^ace  lifcd  not  continue  in  the  crufteea 
kMigisi?  than  .^bat  eftare  or  limitation  with  which 
xhj^  CKCucioa  of  the  truft  that  calls  for  the  iegal 
eftate  is  cojonmeofurace,  but  is  afterwards  exe* 
cuoed  hy  the  ftatme  in  tk€  fobfcquent  ujiui  fue 

*-        '  * 

.  To  ^pplf  thef^  priiitiples  to  thfc  prefent  cai^i 
wc  arc  to  obierve.  that  the  devifc  to  the  trufteea 
here,  is  not-  in  truft  to  permit  C  to  receive  the 
rents  and  profits,  or  the  clear  furplus  thereof  i 
nor  is  it  even  upon  trull  (imply  to  pay  fuch 
r^nts  and  profita^  but  it  is  upon  truft  topayliim 
by  ^qml  quarterly  faymenUt  iy  nnd^out  of  the  renif 
a^  frofifJii  M^hich  prefcribes  the  very  oiodeof 
payment  i  su^d  implies,  that  the  funfj,  ou/  ofwbUl^^ 
it  (houki  l^e  made,  S^otdd  r^iidcvin  the  bands  of 
lAie  tru[fti;e9 ;  fior  is  this  all^  the  payment  is  to  be 
Q^ade  after  deducing  raUs^  taxes^  repairs,  t^^ 
ffin^Sy  and  imtgaings  I  partof  thetryft,  therefor<| 
is  to  make  this  dedu&ioai  and  ieems  eveo  to 
fubjeA  the  truftees  to  the  takicvg  care,  that  thp 
eftate  is  kept  in  repair,  and  all  outgoings  <regu* 
larly  difcharged  during  the  life  of  A.^  fo  as  to 
render  tht  ^rufites  account  able  ior  the  proper  per- 
fbrtnance  of  fuch  truft s  to  the  perfons  in  rc« 
diaioder  i  f  ndnhdfe  trufts  could  not  be  performed 
without  ti«&r  taking  the  tegtl  eftate  during  jtf/a 
life.  , 

£  fi  4  Thefc 


•  Thclc  circumTKn«f  «pf)fW^to  »ttliJ  vefjr  mtt^ 
teriall/  to  dfftiifgflnh  «hi^  caiBf  fr6m  <^JC  nf 
Brougbion  and  Langtrri  anid  ttt  Mllg^ft^lrixfa&i^ 
the  dcfcription  of  thufe  dales  wherein  the"hattfr«? 
ofthetrtiflMtfqtiircs,  tfiat  th«' legal  ^eO&t^  (houldf 
pafs  to^  and  remain  in,-tfie  truftees  dunng  the  life 
of  the  firfl;  cefiui  que  truft  i  and^  as  this  kind  of 
operative  trufi:  extends  no  further  than  during 
the  life  of  A.,  I  fee  no  reafon  for  <5ohSdering  the 
neict  limitation^  which'  is  t6  the*  irfe  of  the  heirs' 
male 'of  his  boiyV  in  any  other  light  than  as  a: 
ufe  executed  by  the  ftatute. '  -    "   ' 


'  t  'rt'*-^        •         •*«.»•• 


'  Now;  if  this  be  tfit  cafe,  it  witl  fdlldir,  that  the 
Kmiiation  in  truft;.£j?i;  for:j£;'*jHwg  W  life,' 
wiir  not  6nite"0r  incorporate  >^ith' that- to  the 
heirs'^niule  of  his  body,  fo  as  to'givqhim  atfeftato 
lail-j  fte  Tippin  v.  Coftny  Garth.  tjirr^d-^zAf 
Jinrs  and' Lb'fii  r^^^and  $fi9A  abb^e  c'rted;  and 
tht  c^nfeqtieBeewill  be>  that  this  recovery  and 
fine.  Of  either -of  -them,  could  not  bar  his  ifllie 
m^ale^  or  tfie  remainder  over  j  and,  therefore,  that 
the  nfiortgages  made-  by-  him  cantlot-  be  good* 
againft  his  iflbe  malcj-or  the  rennaliidets  over. 

-^  I  Ihave  now  -Ifateff  the  /ighrin  which  the  abovef 
cafe  ftrikes  me,  upon  the  moft  attentive,  unpre- 
judiced confideration  I  am  afble  to  give  it.  I 
wiih,  indeed,  the  refult  of  that  confideration  bad 
proved  more  confident  with  what  appears  to  be 
the  intereft,  and,  of  courfe,  the  wifliof  the  gentle- 
man 


€jau  f  tfltf  QnmovA 


4^ 


fMQ  OA  whefe  behdf  I  am  conAilted ;  and,  at 
the  fame  time,  had  correfponded  with  the  very 
Rlpe&able  opinions  of  — r—  and  — ^*,  upon 
the  fame  cafe.  In  truth,  a  man's  opinion,  if 
really  founded  on  his  own  inqUiiiies  tkid  reafon- 
iiigs,  is  ho  more  the  creature  of  his  power  than 
his  complexion  is.  In  delivering  an  opinion, 
therefore,  I  often  deliver^  not  what  I  could 
wiib,  bujt  what  I  cannot  help.  In  the  prefenc 
cafe,  it  is  with  the_greateft  reludance  I  find 
myfelf  conftrained  to^  declare,  that  I  cannot  fay 
I  think  if.  is  capable  of  making  fuch  a  title  to 
the  whole,  or  any  part,  of  the  eftate  in  queftion 
a»  outfit  to  fatisfy  a  purchafer$  or  fuch  a  qm  as 
I  flioold  conceive,  *til^  convinced  by  the  fucce^ 
of  the  experrment,  a  court  of  equity  W^ld  com- 
pel ^  purckafer  to  accept. 
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.  • .   Ta^  B:i.T  I Q  ^Ah.  fphforvationi.  upon  a 
.:    .j.-^iuggeflioo,  tK4^  tlM:  whole  might  bp 

.,«^.  ••-•r-v,  •»-'.»■  •  « 

1  •  * 
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«  4  V 


StiOVLit}  il  b$  urgc<lk;^t:;tii«  whole  1^4  f^ 

XwfeichiJwwvcv^r,  I  thiok,.  ycKjld  be  a  very  un^ 
necefiary  (train  upon  the^99|tfi)6^iDi^  ^^cxp^ 
iltuSlPD^  by:  making  thc_ whole  a  truAf,  would 
immediately  difcharge  the  dcvife  fcpm  the  limits 
of  the  rule,  which,  in  the  caTes  of  legal  eftates^ 
unites  the  limitation  to  the  heir  male  here  with 
the  preceding  freehold  in  the  anceftor^  and  leave 
it  to  the  difcretion  of  the  court  to  carry  it  into 
execution,  agreeable  to  the  apparent  intent  of  the 
teftator,  which  appears  to  be,  from  the  provifions 
about  the  exgronce  ' of  r efflfiHr -^hat  the  eftate 
fhould  be  kept  in  repair  by  the  truftees,  during 
^.'s  lifetime;  and,  of  courfe,  that  he  (hould  not 
be  liable  to  permifTive,  much  lefs  voluntary 
wade.  But  the  giving  him  an  eftate  tail,  would 
render  this  intent  abortive  i  andj  therefore,  if  the 

court; 


I  •   »  r 
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court  fliould,  as  it  may  doj  execute  the  truft  pur- 
fuant  to  the  apparent  iotentj  A.  mull  be  con-> 
fidered  as  tenant  for  life  only.  So  thatj  of  the 
only  two  con(lru£tions  which  the  cafe  feems  in 
any  degree  capable^  the  one  viz.  tliat  of  the  legal 
eftate  b^ing  in  the  trudees  only  during  ^/s  life, 
and  the  fubfequent  limitation^  to  the  heirs  of  his 
body,  being  a  ufe  executed,  puts  a  direft  nega« 
tive  oil  the  operation  of  the  rule  under  which  the 
eftate  tailis  contended  for;  and  the  other,  by 
raking  the  cafe  out  of  the  ftriA  coatroul  of  that 
jule,  lets  in  the  apparent  intent  to  operate  in  all 
its  force  in  determining  the  conftruftion* 


gars;  .  ,    w\  .igagi 


THAT, 


icZ  Cases  4^  0?ikjok% 


THAT,  during  the  cohtirigcncy  of  a 
remainder,  the  old  ufe  reds  in  the 
grantor. 

I 

I 

it^  by  leafe  and  releafe,  conveyed  lands  to  the 
,  ufe  of  ji.  his  intended  wife,  for'  her  lifej 
afcep  the  marriage,  rennainder  to  the  ufe  of 
'B.  for  life ;  remainder  to  the  ufe  of  truCtees, 
and  their  heirs,  ;during  his.  life;  remainder 
to  the  ufe  of  the  fird,  and  other  fons  of 
the  marriage,  in  tail  males  remainder  tp 
daughters  in  tail  general ;  remainder  to  the 
ufe  of  the  right  heirs  of  the  furyiyor  qf 

■ 

jf.  and  B. 

« 

B0  became  bankrupt.  The  commiflioners  af« 
iigned  to  the  afllgnees  $  and  they  fold  and 
conveyed  the  lands,  by  indentures  oC  kafe 
and  releafe,  to  D.  and  E. ;'  vrbo  boyght  1^ 
truft  for  the  wife  and  children.  The  chil^ 
dren  all  die  s  and,  9fterwards,  the  wife.      .  ^ 


If 
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\    ;.: 


•  If  the  fettlement  had  been  by  a  third  perfim^  I 
think  the. limitation  to  the  b^irs  of  the /urvivor  of 
the  buJiandMd  wife  would  have  been  2l  €4ntin* 
^ent  remainder' to  (\yc\i /urvivar i  and  that'chji 
contingent  inttreft  of  the  hufband  would  have  pafied 
by  the*  bar gm A  and  fale  from  the  commiflioners 
to  the  affignies\  -(vide  the  cafe  of  Higden  v.  ff^h 
diam/dn,  3  P.' fp^.  132,,  fof  this  points)  it  feeing 
Mn  inherefi  in  bim^  though  contingent,  and  whtc& 
he  was  capable  of  difpofing  of  by  fine  at  Uafti  and; 
I  think. icappears  by  the  recitals  and  face  of^thc 
.conveyance  from  the  nfftgntes^  that  it  wa9  iii* 
vthAt^di  K^^^i!X^^\(t,  all  the  inter efi  the  bankrupt 
iad'im  tbeiands^  and  which  the  alfignecs  bad 
checein>  under  the  bargain  and/ale. 


The  grant  exprefles  fo  miichy  whichy  I  con^ 
ccive,  *  coitiprifed  his  contihgent  inter  eft  i  and, 
diough'a  fine  might  have  been  requifite  fo 
pafs  /tub  contingent  inter  eft  from  the  affignees^  I 
think  they  rnvft  have  been  confidered  as  truftees 
for  tbefarehafers^  of  any  Aich  intereft  remaining 
in  them,  through  the  infufficiency  of  the  con* 
veyance  to  pa^  it  agreeable  to  the  contra£t  and 
purport  of  the  conveyance. 

-    8  But« 


A.  *. 
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But^  as  the  fettlement  was  made  by  iht  hujhand^ 
who,  I  conclude,  was,  at  the  ixmty  fei/ed  of  the 
Jandinfee^  it  ftrikes  me,  that  the  ultimate  limita^ 
tUtt  to  the  right  heirs  of  the  Jurvivor  of  his  wife^ 
and  himjelf^  was,  fo  far  as  it  reJpiSed  him,  his  old 
eftate,  or  the  revcrfion  in  fee  undifpofed  of  from 
bim.  For,  I  take  it,  a  limitation  of  the  ufe  to  the 
heira  of  the  grantor,  feifed  in  fee  at  the  tinae,  xa 
fMt  i^  the  old  ufe  ^  and,  that  in  cafi^>of  a  contin^ 
gent  renDainder,  the  undifpofjtrdr  ef  fee  remains  ifi 
the  grantor^  till  the  coAtingeney  happens  opoa 
wikich)  the  rcmatn^ier  is  to  take  efled.  And 
fhejrefore,  I  rather  thinkj  that  the  limitation  ia 
queftioD,  fo  far  a&  it  refpeftcd  the  h^ifbanil,  was 
hi%  old  reverfion ;  which  continued  vefted.  in  him 
liU  the  conrLrigcncy  happened,  and  fubyeik  ©ttly 
to  be  devefled  on.  hk  wife's  furvivtf^  hacD»  by 
the  comiogent  ufe  to  ariie  to.hec  m  tknt^ventu^ 
audi,,  that  this  remdatiy^fo  Jut^Bt,  paSifd  bf  jkc 
b»gida  and  fak  to  the  nffigncest  and|  b^r  their 
leafe  and  releafe,  ta.  I},  and  Em,  at  a.  vefi§d  im- 
tereji,  fubjcft  only  to  be  dcveftcd  on  the  wife's 
furvitiog  her  hrvnfband ;.  aad  which,  of.courfe^ be* 
4tame  ijiitfeafihle  on  h^  death  iwhais  (ifaimc^  -aSDd 
fhat  fuch  reverBoa.Ls^  acOQrdingl)^.  r^w;  i^g^^ 
vejied  m  the  faid  Dn  and  JE*  m  tribkft  (qa^  dbc  de- 
iiifec>  or  real  reprefeatauve^  pC.tipfi  piffoa.iftr 
whoffk  the  purchafe  w^s  ^lade,  i^.^hflirdanfics.-. 


»^  \^ 
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rf*     « t  <  1 1 


THAT  a  pcrlpn  cannot  by  will  cm- 
power  hjmfelf  to  make  a  future  difpo- 
^ion.of  land  by  a^iother  inftrumcitt  not 
executed  as  required  by  the  ftatute  of 
frauds,  29  Cj^tfr.  II.  chap.  3.  Seer 
5  Durnford  and  £^,  9a.  '2  Fez.  jun. 
206.  -.  '  : 


I  '^wrNKv  d>e/fiirft  queftioa  in  ;tbis  cafe  is^i 
v^tbcn  the  dnidipQiIk.QQiiid  operate  as  a  ^^g^ 
/00ir.  qf  tbe. Inmdgi,  or  »Qy.b£  tdiieai  $  and  if  iSbj^  w^af 
was  the  dSbft  oC  ths!  idifpofition,  tbdrfiti  con* 
taifliAd)  to  the  heirs  of  f  hrforvivor  of  tbe,  tnufteesf  1 
aa<^  how  &r  k  WasL  or^iiiaIiy>  or  ia  evciDtuaUy 
V9hd?  Aa  to  the,  fir  ft  pQutt,  L  rat  brer  ap{freh<A€^ 
tbo  .dUpofiokm;  aiBdit  by  the  faid  dei4  poU  was 
ifnidifr  ifflircfpcfil  tOc  thtifn^kdd  efinpJii^  bccaufc^ 
not  CHecuted:  and  atocfted  as  required  by  thfc 
fiatotft' d£  ftamisi  to>^eflR:Auate  a.  eefUoieniaiy  dii^ 
pofitiiMi*  oft  roll  ifhtts.  It  may  be  ur^d».  tba( 
the  difpofition  was  not  originally  made  by  that 
ietif fril^hiai^hf^ ihrwiU^to  which ;iCTefi9rti;  and 
whk^v  If  ill:  (tfeni  die  dafpofiDon.  to  £j^b  6tture 

I  deed. 


deed.  .Bufc^  I  appmheiid^  a  perfon  caotio^  fy 
Im//^  empower  bimfe^  to  make  a  fijcure  dii^fi^ 
tipn  o/* /m^  by  another  inftrumeoc  not  itutrnted m 
requiriihy  \bt fyni  fit^tut^.  So  far  as  die,  dipoft** 
i\Qx\iJt  hmdiy  by. -any  ^wUlj  is  ipcomplete,  or  left 
undeceifnined,  (in  rcfpeft  to  the  teftator's  own 
8&>  and  CO  the  degrer  he  intends,)  I  th}nk>  it  has 
ao' operation  at  aH :  the  intereft  undifpofed  Of 
feems  to  me  ft  ill  to  remain  an  efiate  in  Imds^  that 
requires  a  formal  will  to  pafs  it,  as  much  as  if 
the  whole  of  the  lands  had  remained  'undt^oTed 
of  by  the  firft  will.  And  it  feems  to  ipake  no 
difference,  whether  the  intereft,  fo  utidilpofed  of 
by  the  firft  will,  be  a  kgal  eftate  iq  tbofe  laods» 
or  a  mere  trujt  of  the  legal  eftate  deviied  10 
truftees  by  the  firft  will.  For  it  has  beea  decer* 
mined,  that  the  truft  ofMiidferiiaue-xmAh^ 
devi^d-  in  the  Jame  mmMeri^sa.  legal  4jfat$ihe^ 
caufe^  if  the^kw  were  ocherwife,  it  wc^pld  Intw^ 
duce  the  fatfieincbnwsaiencies,.  as. to;  frauds  aad 
petjuries,  as  c^iftid  btfoit  the  ftanxb  in  relpvft 
to  devifetf  of  tht  l^al  efiaSe^  (Vide  M^iegjlajf^ 
H^Mgfiaff^ ^^z  Pi  W.  2fS.)  ;  And>  theitfQre,itap«> 
|>ears  td  tfie^hat  fo  much  of. die  trufkinius OA* 
difpofed  of  i)y  che>wtU^'in:thQS'Oafe,  rtifuafe<)btbe 
fame,  fol^malities  en  anyifbttirt  teftameotaiy  dtG- 
pofttfon  of  it,  as  it  wouldiftre  doiie,..{kubistbecii 
a  legatePflUi  uodifpoifed  of,'iAfl«ad  of  aify^.r:c^ 

*  "»  • 

^   It.is^t^ov  thatia  diipfifidaaiof  ;birfh^/m 
madtf  bya  writiogiaitiA  Mfaure  of>  cK«fUf))M^ 

ing 
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iog  to  be,  a  will,  though  not  executed  accordiog 
to  the  datute,  by  virtue  of  a  fuificient  power  of - 
appointment^  under  the  ttfa  of  a  proper  ccnvey^ 
ante*  But  there  the  difpofition  is  not  confidered 
as  teftamentary  in  its  9rigin^  but  nrierely  as  fopple^ 
mental  to,  or  diroding  the  operation  of,  the  con-*> 
veyancQ  from  which  the  power  fprings.  It  is^: 
therefore,  neither  within  the  ftatute  of  wills,  nor 
the  ftatute  of  frauds  and  perjuries,  refpeding 
wills.  But,  whenever  the  difpofition  is  originally 
and fuhfiantially  Ufiamentary^  it  is  within  the  faid 
ftatutes  $  and  every  part  of  fuch  a  difpofition  of 
lands,  whether  primary,  additional,  or  fupple- 
mental,  I  apprehend,  equally  requires  the  atten* 
tion  to  the  ceremonies  diredted  by  the  lad  fta- 
tute, to  give  it  validity ;  for  every  fuch  fupple- 
mental  or  additional  difpofition  is,  ^r^  tanto^  dif- 
pofition hot  made  before,  I  am  aware,  that  a 
general  charge  of  legacfes  on  lands,  by  a  will  duly 
executed,  has  been  held  to  extend  to  legacies 
afterwards  given  hy  a  will  or  codicil  not  attejied  to 
pafs  lands  5  (vide  i  P.  W.  423.,  in  the  cafe  of 
Mafters  v.  Majiers,  and  2  Atk.  274.,  in  Brudenelt 
V.  BougbHHi)  in  which  laft  cafe.  Lord  Hard^ 
mcke  obferved,  he  faw  no  greater  inconvenience 
than  in  a  man's  charging  his  lands  by  will  with 
tht  payment  of  bis  dehts ;  which  would  extend  to 
all  the  debts  contraded  during  his  life.  But  the 
very  arguments  ufed  in  fupport  of  that  conclu- 
iion  negative  the  fuppofition  of- a.  man's  ern* 
powering  himfelfy  by  a  will  duly  executed^  after- 
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ifards  to makea  fiertkar  M^ofttiM  rf lands  by  ii 
'vtill  or  inftrament  not  duly  eoce€Ut&t  for  paAng 
real  eftatcs.  For  admitting  this,  there  could 
have  been  jki  queftion  in  refpeA  to  the  firft 
charge  exteadrng  to  the  fobfcqueot  legacies,  nor 
any  occafiba  for  reforting  to  awboritirs',  or  ta 
the  analogy  of  the  charges  of  debts  in  foppore 

of  it. 

-  •   ♦ 

In  the  cafe  of  legacies,  charged'  on  lands,  they 
are  confidered  primarily  as  perjonali  and  the 
land,  by  fuch  charge,  is  only  made  a  collateral' 
Jeiurity  for  them  \  as  was  obferved  by  Lord  Hard^ 
wickeyxn  the  cafe  laft  cited,  as  well  as  by  Lord 
Ct>ivfer  in  Hyde  v.  Hyde^  i  Eq.  Ahr.  409-^  who 
obferved,  they  were  not  devifed  out  of  land  like  Of 
rent^  but  ou\y  feeured  hy  landj  which  before  was 
well  devifed.  In  faft,fuch  a  charge,  either  of 
debts  or  legacies,  amounts  to  no  more  than  mak* 
ing  the  real,  auxiliary  to  the  perfonal  eftatc ;  or^ 
in  other  words,  direfting  it  to  be  converted  into^ 
and  applied  as  part  of  bis  ferfonal  ejlate^i  and  in 
aid  thereof  pro  tanto.  And  as  the  devife,  by  a 
will  duly  executed,  of  any  part  of  a  man*s  rtA 
cftate  to  be  converted  into,  and  conffdered  as 
perfonal  eftate,  would  entitle  legatees,  claiming 
under  a  wilt  not  executed  to  pafs  Imdsy  to  the  be- 
nefit thereof,  as  part  of  the  perfonal  eftate  ;  fo,  I 
conceive,  muft  a  charge,  amounting  in  fisift  to  ar? 
augmentation  of  the  perfonal  eftate  out  of  the 
real,  auoad  the  legatees^  have  a  fimilar  operation,. 
-  •  according 
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ftdcordtr^g  to  its  extent  But  a  dirpoGtton  thuft 
completely  made,  of  part  of  the  real  eftate,  in  aid 
tf  tbc  ptr/onali  by  st  V(^iU,  duly  ncecuUd^  i^  vcrjf 
different  from  a  teftamentary  di/pofiiion  of  p^rt  of 
the  real  eftake^  by  an  inftrument,  or  will  m/  ^if 
tXHUied }  aod  say.  conclufioil  refpeding  the  ex-^ 
tent  of  the  one,  therefore,  feeins  no  argument  fot 
the  Validity  of  the  others 

If  a  man  might,  ^  /i  w//,  ^nf^  atufieiy  devife 
his  lands  tipon  fuch  trufts  at  be  fliould  appoint 
by  any  other  inftrumcnt,  it  wouldj  in  cflt6l> 
amount  to  a  repeal  of  the  ftatote  of  frauds,  in  re- 
fpcd  10^  the  folemnities  of  teftamentary  difpo- 
fitions  of  land.  A  man  would  have  nothing  to 
do  but,  on,  his  conning  of  age^  to  make  one  gc- 
tieral  repeal  of  that  ftatute>  in  regard  to  himfelf, 
by  devifing  his  whole  real  eftate  to  fome  nominal 
perfons,  and.  their  heirs,  upon  fuch  trufts,  6?r.  as 
the  tcftator  fliould  afterwards,  by  any  writings 
appoint.  And  he  might,  by  reference  to  fuch 
repealing  will,  at  any  time,  make  a  teftament- 
ary difpofuion  of  the  cftates,  without  the  leafl: 
attention  to  the  ceremonies  required  by  the  fta- 
tute*  This  would  let  in  all  the  inconvcniencies 
of  frauds  and  perjuries,  intended  to  be  prevented 
by  the  laft-mentioned  ftatute,  in  regard  to  tefta- 
mentary difpofnions  of  land;  hay,  the  legal  ab- 
folution  might  poffibly  be  extended  to  the  fta- 
tute of  wills,  as  well  as  that  of  frauds,  &c. ;  and, 
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by  copficij;nngj  the .firft.  in<Jct<rmi wte^ wUjj  \&t^^ 
6c;ieAt  cpnjpUancpa  jBis.wfll  with, the  rcquifuiprv^pf 
fifing  T.^RV^T^'^  ^y  »ow  ftaiute,  as.Qf  the:  q^ff; 
Uiooic^  of  ejcecution  b^  the  oihcr^  a.  p^^o^^P^ 
po^ntmf  nt  of  thc.try{l§  oiigbt  be.  at^eoiptcdy,  mt^, 
(i^  a  power  worded,  for .  t^&  piirp<)iib:in  the  ori^ 
gipal  iibfplying  will  .    ^^    . 

Upon  the  whole,  as  I  difcover  no  ground  fijr 
afcertaining  the' limits  of  fuch  a  derivatiye.te^a- 
nientary  power,  either  in  rtfpc6i  to  the  quaQtitjp 
or  quality  of  the  real  eAate  to  wbicb>  it  oia^  l>^ 
extended,  or  the  nature  of  the  derivative  .in^ru- 
ment  by  which  it  may  be  executed;^  npr  any  fojid 
principles  upon  which  to  fupport  it,  I  canno( 
help  thinking,  that  the  deed  poll.  In  the  prefent 
cafe^  was  void  in  refpcft  to  thc/r^^i^i?/^  jg/^^/^j"! 
and,  consequently,  that  after  the  determination 
of  the  beneficial  difpofitions  thereof  made  by  the 
will,  the  fruji  rejulted  to  the  tefiator's  heir  it  liw^' 
(fubjeft  to  the  prior  charges  created  by  the  wilt 
itfelf,)  as  undifpofed  of  by  the-  tcftator.  For 
though  the  legal  ejiate  in  fee  vcfted  in  the  tfuftces 
by  the  will,  yet  it  is  exprcfsly  declared  to  be 
upon  irufts  intended  to  be  afterwards  appointed; 
which,  I  conceive,  precluded  the  truftees  from 
claiming  any  beneficial  intereft  themfelvcs  under 
the^ylU.  And,  if  the  fubfequent  appointment 
was'voidj  the  furvivor  of  them,  and  his  heirSj, 
<;Quld  ta^«  no  benefit  under  it. 

.-  '.   But 
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'  'But  in  rcfpcft  to  the  cvpybolds^  the  fame' bfejfec- ' 
tlon  to  the  validity  of  the  *deed 'poll' docfs  not" 
fefcm  to  extft;  becaufcj  Jl  truft  fti  a  copyhold  i$' 
dfe^ifabte  by  a  will  unaiufied,  a'nd  fo  Is  a  li^Al  * 
eft^te  inNcbpyholds,  after  a  furrcnder  to  the'^Mfe 
cf -a  will.  (Vide/fii^f// V.  ^Ptfi'V^'  TAtk.  57.)  The 
preTent  cafe,  I  conceive,  is  the  devife'of^  a  ttujt 
of  copyholds,  there  having  been  a  furrendcr  fay 
rite  tfeftatof  to  the  ufe  of  truftees,  and  their  heirs, 
Upoii  thi^  trufts  to  be  mentioned  arid  declared  ia 
tiis  wtH  "I  and  the  will  referring  exprefsly  thereto ; 
Mpd  the  thjftees  being  admitted  under  it.  As  to 
iny^obje'Aiori  from  the  want  Of  a  ftantp  on  the 
Cbpy  of  fiif render,  (fuppoGng  the  furrender  re- 
Quired  a  ftamp,  btcaufe  not  within  the  excep- 
(lOifis  of  the  ftatute  io-<^»w,  chap.  151.,  {tc.  100., 
as  not  being  Rriftly  to  the  ufes  of  the  will,)  that 
omrnipn,  I  apprehend,  did  not  invalidate  the  fur- 
render,  bu?  only  fufpended  the  parties'  power  of 
availing  themfelvcs  of  it  till  they  paid  the  pe- 
nalty and  ftamp  duty  inipofcd  by  that  aft.  Vide 
fee.  105.  And  therefore,  I  apprehend,  that  ob- 
jeftion  is  removeable  immediately  by  fuch  pay- 
liicnts.  Now,  confidefing  the  legal  cyftomafy 
eftate  as  vetted  in  the  truftees,  by  their  admit- 
tance under  their  furrendcr,  by  relation  from  that 
furreridcfr,  I  conceive,  as  the  beneficial  ihtereft 
was  capable  of  being  difpofcd  of  by  a  will  unat- 
tefted,  it  was  of  courfe  fubjeft  to  the  direftion 
cxprcffed  in  the  deed  folly  if  that  be  confidered  zt 
part  of  the  will  5  which,  frohi  the  reciprocal  re- 
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fer/infles  \>tmm%  the  will,  and  that  deed,  I^SfP* 
cf ive  it  may  be^  in  xeffcdt  to  any  difpofitioa^  tbi|^ 
d^d  not  require  {iny  further  ceremonies  than  ^t^at; 
«]:^^d  the  deed  poll}  which  .the  dcvife  of  the. 
cp^hold^  did  not.     I  therefore  anor  of  opinion^ 
that  the  ien^aaf  int^t^  in  the  copyholds  p^iied 
according  to  that  deed  i  which  brings  me  to  tho 
queftion  refpeAing  the  operation  of  the.  lio^itart 
tion^  in  that  deed  poll,  to  the  right  kiir^i  of  tb^ 
Jurvivor  <if  tb^  trufieeSy  bis  bms  and  cJS^ns  /ir 
^tr.     This  appears  to  be  a  devife  to  the  righ& 
heirs  of  the  furviving  truftee  in  fee  \  and^  if  ib« 
I  apprehend,  it  can  give  no  beneficial  intend  to 
fuch  fi^'viving  trqAee  bimfdfi  as  be  does  not  ap« 
pear   to   have  uken    any   preceding  bteneficial 
efUte  bimfelf  for  this  limitation  to  his  heirs  to 
uisite  witbt     There  may,,  perhaps,  be  fome  dif-*. 
pute  as  to  the  relation  of  the  pronoun  his^  in  this 
lamication,  from-  being  in  i\xt  fingid^r  number  ^ 
and  the  word  bfirs  in.  the  flurali  which  incoo? 
^uicy  may  fuggeft  :tbc  reference  of  that  word  bis 
to  xh^Jurvivar  of  the  truftces.     But,  confidering 
the  indifferent  applicatioe  of  the  word  bars^  to 
OJoe  ox  more,  as  beir  ur  febfirs,  I  do  not  think 
there  is  any  great  difficulty  in  the  reference  q£  the 
fifgular  .fronpun^  m  this  cafe,  to  the  word.  ^^Vi, 
The  Application  of  it  to  the  yirrvivcr  ff  tht.Jruf^ 
tt£s  feems  to  me  more  di^cult,  as  it  will  ex- 
punge the  firft  part  of  the  limitation,  nxiz^  to  the 
b^rs  of  tbt  JwT'^vor  cf  fbe  trufttes  j  for  to^  coxx^ 

fid^r  .the  fubfegueiu  limitation  pa  bh  k^irs,  ice. 

as 


«s  only  a  repetition  of  tht  firfty  wrllbc  evidently 
Inducing  t\\ti  jif'ft  to  »  ikiUicy,  and  aiinelcing  tKc 
.words  of  limitJltioti  to  a  J)effon  to  Wvhom  tHe 
cftace  4Viis  tioc  givei^>  \i\  }ied  of  i&/V  i&^/Vr,  to  whom 
^e  eftate  %a«  UrtSffygiMi.     I  therefore  incline 
CO  C4[>nfidcr  it  as  a  ^tmtingint  remainder  in  fee  to 
die  heirs  of  die  furvivor  of  the  trufiees  i  m6,  is 
4vnihy  bad  it  beeil  of  the  iegai  tfiate  if  f^eehM 
JmklSf  without  any*  traft  eftaiie  to  fupport  it,  I 
oooctive,  though  originally  good,  it  would  hatre 
faikd  in  tvetUj  upon  the  determination  of  the 
preceding  eftatvs  before  it  could  veil.    But,  even 
in  freehold  labds,  I  am  c^  opinion,  chat  th«  legal 
tftate  in  the  general  fruftees  would  have  fupported 
ii>  and  preverteed  its  ^^eing  deftroycd  by  the  de- 
termination of  the  preceding  truft  eftates ;  ac- 
cording to  the  authorities  of  Chapman  v.  BliJiA, 
Caf    ump.    Talif.    145.       Hopkins  v.    Hopkiris, 
iiiJ.  44af  and  t  f^ez.  &69.,  lAtLidi.    Andttie 
acgoments  uied  by  Lord  Hardwiche^  in  fupport  bf 
his  decifion  in  the  place  lad  cited,  are  appliirablc 
to  thi«  cafe.    The  incumbrances^  the  difchar^e 
tof  which  required  the  continuance  of  the  legal 
<)ftat«  in  tmttees,  atid  confequently  po(fp6ned  ttib 
tight  of  the  afiuiqui  Prufi  to  call  fdra  ccJnvey- 
anee  of  the  legal  eftat^  to  the  ufes  direfl^d  ti^ 
the  wiH  and  deed  poll,  ar^  ndt  ^et  dHcharged*; 
and  this  din^ftion  in  the  deed  poll  is  tor  tife 
trufte>^s,  by  good  and  ^eBual  conveyances  ank 
^Jj^amesy  well  and  ijffiSuiflly  to  convey  and  ajkf^ 
4i^rtal  eftate  rensaining  «^i^^/ (which  fuppoles 
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the  incqmbnincef  di(ch§rgied»  as  dir€0fid  bf  the 
wiJl»).;af;cQrdiag  to  the;  limicatioDS  thcscie  ^-* 
prcBkdy  the  laft  of  which  is»  th^t.to  tbc  ri^il^/  Imtri 

JffiT.efffir\  ,Now,  fuclv  ^cSual^  ^urif^i  ^ccof4r: 
Tog  to  fuch  limitatioo^  called  fof .  the  jpfcrcioa  of 
every  tr%fHnJmb  affwrance^  that  ipjgbc  ^  req^iifitie 
*  effeStmilj  to  ajjfure  the  eftate  to.fuch  l^^jrx  ^fjueh 
Jurviving  trufiee^  purfuant-  to.  the  faid^  dire&ioa^^ 
Xherefore,  if. the  eefifiique  truft  had  *  had  a  right 
to  call  for  an  aflurance,  I  conceive,  it^nniift  have 
been  fuch  a  one  as  would  efic^ually  hay.e.  pro-* 
vidcd  for  the  prefervation  of  that  contingent  re* 
mainder.     And  though^  if  it  had  been  the  cafe  of 
a  limitation  of  the  legal  ci{ftomary  eftate  to. fuch 
ofes,  I  rather  think  (for  reafons.unneceflary  to  be 
entered  into  here)  that  the  contingent  reoiainder 
would  have  failed^  by  the  regular  expiration  of 
.the  preceding  eftate^  before  it  could  veft;  not- 
withftanding  the  legal  eftate  in  the  Lord  would 
.have  preferved  it  from  deftru&ion  by  any  pre- 
cedent tenants  for  life^  during  the  continuance  of 
fuch  lives.     Yetj  under  the  authorities  I  have 
cited,  I  confider  the  legal  cuftomary  eftate  ia 
the  truftees  as   fufficient   to  Japport  the  contin^ 
gent  remainder  in  the  copyhold,  and  prevent  its 
failing  by  the  determination  of  thofe  .preceding 
truft  eftates  i  and  thai  the  truft  in  the  interim> 
between  the  determination  of  thofe  preceding 
eftates,  and  the  faid  contingent  remainders  veft- 
ing  in  the  heir  of  the  Jurviving  truftee^  refults  to 
*  .       5  the 
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the  heir  ft  law  of  the  tcftWof  5  fubjca  to  the  tifb- 
lifting  tri!i&  for  the  difcharge  df  the  incurtt)rklice$ 
created  by  the  will.  Upon  the  whole,  therefore; 
I  incliM  to  th#  <^in!on,  that  the  furmihgtroftce 
has  no  beneficial  intcreft  himfelf  in  any  of  the 
eftates  in  queltion ;  but^  that  on  his  deceafe,  ifs 
Meir  m\\  be  entitled  to  the  copyholds  m  fetithc 
eftate  now  vefted  in  fuch  furviving  truftee  being 
fuffioent  to  -fupport  it.  And  that  if  he  were 
now  compellable  to  convey  the  eftate^  purfvyinc 
to  the  deed  poIl>  it  mud  be  in  fuch  a  manner  a^ 
to  provide  for  the  effectual  ajfurance^  and,  con- 
fequently^  prtfervation  of  fuch  contingent  re* 
mainder. 


«.  ^  ^  v^  ,  ^ 
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UFOV  the  ruppDfcd  cfeft  6f  a  rct^ovcry 
by  the  iflbe,  after  a  fine  by  the  anceftor 
tenant  in  tail,  in  regard  to  barring  re- 

•  verfions  d^tld  remalinders  over. 
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tf  •  - 


A  •  .... 


•-^ 


I  HAVE  perufed  the  draft,  and  apprehend  it  18 
adapted  to  anfwer  the  intent  of  the  parties;  bu; 
I  am  to  obfcrve,  that,  notwithftanding  the  cove* 
nant  inferted  for  levying  a  fine,  I  think  it  be- 
hoves the  purchafor  to  be  cautious  of  having 
fuch  fine  levied,  becaufe  I  think  it  a  matter 
of  doubt,  at  leafty  whether,  if  ji.  B*  and  his 
brothers  flioirld  die  after  fuch  fine  levied,  in  the 
lifetime  of  the  lunatic,  any  of  their  fons  can,  by 
being  vouched  in  a  recovery,  bar  the  remainder 
in  fee.  Tenant  in  tail,  I  know,  may,  after  a  fine 
levied  by  himfelf,  bar  the  remainder  over,  by 
being  vouched  in  a  recovery,  becaufe  he  was  en- 
titled, and  teftant  in  tail  to  the  lands  \  and  even 
this  point  was  formerly  doubted,  though  fettled 
now ;  bur,  J  do  not  know  any  inftance  of  its 
having  been  done  by  the  ifiue,  after  a  fine  levied 
by  the  anceftor  s  and  feeing^  that  the  eftate  tail 
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U  barred^  and  difcharged  by  the  fine,  by  force  of 
the  ftatute,  and  no  right  dtfcends  to,  or  ever 
is  in  the  iflue,  1  do  not  fee  upon  what  principle 
the  vouching  oL  fuch  iflue^  who  never  h^d  any 
eftate  in,  or  right  to  tHe  lands^  can  have  any 
niore  efFc(5t  than  the  vouching  oP  any  other 
ftranger  in  the  world,  I  have  more  than  once, 
ypon  cafes  of  this  nature,  delivered  it  as  my  opi- 
nion,' that  fu(!h  an  expedient  was  by  no  means  to 
be  relied  on ;'  founded  upon  rcafons  which  I  do 
think  necefiary  to  enter  into  here;  but,  as  I  ob- 
ferved,  that  the  agreement  upon  which  the  prefent 
tranfadipn  proceeds,  fuppofcd  the  iffue  of  the 
tenants  in  tail  capable  of  completing  the  title 
by  a  recovery,  after  a  fine  by  their  anccftor,  in 
the  fame  manner  as  the  tenants  in  tail  themfclves 
might  have  done  ;  and,  as  I  am  aware  that  feveral 
gentlemen  of  the  profcffion  may  be  unapprifed  of 
the  difficulties  which  appear  to  me  to  (land  in 
the  way  of  fuch  a  conclufion,  I  therefore  thought 
It  incumbent  on  me  to  inform  the  purchafor  of 
my  apprehenfions  on  the  matter,  that  he  may 
ufe  due  confideration,  and  be  well  advifed  before 
he  decides  upon  taking  a  fine  in  purfuance  of  the 
covenant  infcrted  for  that  purpofe. 
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TH£  drafc  was  accordingly  laid 
aootber  geotlcmaoj  who  gave  it  as  hjs 
opioion^  that  if  the  i0ue  of  the  cenaii; 
io  uil^  who  had  levied  the  fioe,  came  ii) 
as  vouchee^  in  a  comsnoQ  rccoyciy, 
remainder  over  would  be  l)ari3cd«    ^i 


».• 


IT  then  came  again  before  the  author^. 
who  made  the  followiDg  obfervations ; 

The  purchafor  could  not  more  efFofi^uallffcdfire 
purfued  my  recommendation  to  him^  to  be  wctt 
advifcd  upon  the  occafion,  than  by  fubmittiog: 

the  matter  to  Mn *,  a  gentleman  wfaofe 

^iiitiesj  judgment,  and  candour  juftly  claim, 
(very  pofTible  attention  and  refped.  .1  tbere£bce: 
cannotj  after  the  opinion  delivered  by  himon-th)^ 
pointy  continue  to  entertain  a  doubt>  witho.9t« 
thinking  it  incumbent  on  me  to  enters  pretty  ^^:»- 
plicitly,  into  the  nature  of  that  dQubt>  wd  my 
reifons  for  it. 


»>.-•- 


*  A  gentleman  who  now  fills  oiie  of  the  higheft  offices  in'the 
legal  department. 

That 
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X  Tklt  tenant  in  ;ti|il/ af^er  he  has  kvjcd  a. fine 
(purfuant'  Co  the%^ftacute)  of  the  intailcd  land^^ 
and  thereby  barred  bis  iifue>  and^converted  the 
eftate  tail  into  a  bafe  fee^  may  ftill,  by  being, 
vouched  in  a.  Gommon  recovery,  bar  the  reaiain- 
dersy  notwithfiahding '  no  eftate  tail  js-then  fub- 
fillings  nor  any  right  at  all  in  him  to,  the  lands«* 
is>  at  this  day,  clear  beyond  difpute;  though  it 
ihoald  fecnn,  as  is  obferved  by  Lord  Hardwuke^ 
a  jitk.  aoi.,  that  there  was  a  time  when  even  this 
Was,doubted ;  but  that  doubt  has  long  lince  beea, 
removed^  vide  Barton  and  Lever y  Cro.  Eliz*  38 8.^ 
I  RolL  .Rep.  223,,  and  Sir  fFilliam  Jcnes^ 
Rip.  74.  Indeed,  without  thefe  authorities,  I 
Ihould  fcarcely  hefitate  at  the  conclufion^  as 
flowing  dircftly  from  the  principles  I  (hall  have 
occafion  to  noti:e  in  the  fequtrl  of  oiy  Opinion. 

Now,  therefore,  feeing,  that  the  tenant  in  tail 
himfelf  may^  after  he  has  levied  a  fine>  ftili  b^r^ 
the  rtmainders  by  a  fubfequent  recovery,  aU^ 
though  he  has  parted  with  all  the  eflate  and  right 
in  the  lands  from  himfelf  and  iffuc,  and  deftroyed 
the  eftatc  tail  i  and,  confeqxiently,  that  the  fub*. 
flftence  or  continuance  of  the  eflate  tail  is  not  aa 
cflcntial  rcquifite  to  his  power  of  barring  the  re- 
mainders, it  may  naturally  be  aflced,  why  the. 
fame  power  does  not  defcend  to  his  ifTue ;  and 
why  the  nonexiftence  of  the  eftate  tail,  at  the 
timej  deprives  the  iflue  of  foch  power  any  more 
than  it  docs  the  anceftor  i  and^  indeed^  if  we  on^ 

admi{ 
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admit  that  there  is  any  fuch  thing  ai  zfiktiHtd 
juris,  or  Jpark  of  right  remaining  4n  the  tenant  19 
tail  after  a  fine  levied  by  htm  wfth  proclamatiblisy 
and  that  fuch  fpark  of  ri^t  defcends  to  his  iffiie^ 
it  would^  I  believe>  be  very  difficult  to  dtdingmfll' 
between  the  eSeA  of  a  recovery  by  the  tenaM  in 
tail  himfelG  after  a  fine  levied,  by  him>  and  one 
fuSered  by  Ms  iflue  in  tail. 

This  leads  to  an  inquiry  upon  what  ground* 
or  principles  it  comes  to  pafs,  that  the  vouching 
of  the  tenant  in  tail  in  a  common  recovery,  af«cr 
a  fine  levied  by  him,  bars  the  remainders^  and 
whether  the  fame  principles  are  equally  ap[^« 
cable  to  the  recovery  by  the  iffue  ? 

To  begin  with  the  fuppofed  Jcintilla  juris,  or 
Jpark  of  right ;  I  know  it  is  an  expreffion  that. has 
been  made  ufe  of  upon  certain  occafions^  but  I 
am  not  apprifed  of  a  fingle  decifion,  relating  to 
the  fubjedl  of  the  prefent  inquiry,  which  has  been 
grounded  upon  fuch  a  fuppofed  principle,  nor 
any  one  that  can  be  referred  to  it  that  will. not,  I 
conceive,  upon  examining  the  matter,  be  found  to 
depend  on  more  intelligible  principles.  It  feems 
very  like  one  of  thofe  cxpreffions  which  are  too 
frequently  ufcd  to  evade  rather  than  inform  the 
ianderftanding. 

In  the.  authorities  above  referred  to,  for  the 
fffeft  of  the  recovery  by  tenant  in  idX\^^2Sttt  a 

fiac 


line  le*?ied  by  bim^  there  is  hot  a  fyllablc  of  arijr 
JUntilla  juris  in  the  tenant  after  his  firte,  nor  the 
HBfoft  rcnnote  alluGon  to  any  fuppofition  of  that 
aature.  It  is,  in  everyone  bf  the*  places  citdd; 
afccoufttcd  for  upon  very  different  gfounds,  which 
I  fhall  mention  hereafter;  nor  do  Iknow  of  any 
aufhoficy  for  our  referring  it  to  fuch  principtes;* 

I  am  afraid  there  arc  very  few  cafes  in  which  ic 
H^ill  iK>t  appear  of  too  imaginary  a  conaplexion  to 
dieferye  any  (l-refs  or  attention  ^  but,  in  the  prcfent 
eafe>  I  think  the  ftatute  of  fines,  32  Hob.  c.  36., 
contains  a  direft  and  exprefs  negative  upon  its 
admifiion  in  any  (hape  or  degree:  That  ftarutc 
cnafts>  that  all  fines  levied  with  proclama- 
tions, flee*  by  any  perfon  or  perfons,  of  fuU 
age  of  21  years,  of  any  manors,  lands,  tene- 
ments or  hereditaments  before  the  time  of  the  faid 
fine  levied,  in  anywife  entailed  to  the  perfon  or 
perfons  fo  levying  the  fame  fine,  or  to  any  the 
ancedor  or  anceftors  of  the  fame  perfon  or  per- 
fons in  poffeflion,  reverfion,  remainder  or  in  ufe, 
iial),  immediately  after  the  fame  levied,  engrofled 
and  proclaimations  made,  be  adjudged,  accepted, 
deemed  and  taken,  to  all  intents  and  purpofcs,  at 
foffici^nt  bar  and  difcharge  for  ever  againft  the 
fame  perfon  and' perfons,  ^ndtbeir  heirs ^  claiming 
tfec  fam^  lands,  tenements  and  heredntamehts,'of 
any 'parcel  thereof,  only  by  fbrce  ofi  fuch  intaih 
N6W,'  after  this*  pei*pettial  bar  -and-  dffchargr;  tdf 
all  inf^hfs  and purpojrr,  agarinflr^the  tenant  in  taif 

and 
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and  his  heirsy  can  the  Icaft  fpark  of  right  ht 
imagtocd  to  remain  in  any  of  them^  after  a  fine 
levied  by  him^  purfuant  to  the  ftatute  i  would  14 
not  require  an  imagination  ftronger  than  the 
ftatute  icff  If  to  kindle  fuch  fpark  ?  If  thAs/cintilla 
Juris  be  termed  a  fiftion>  ic  may  be  aiked^  how  a 
fidion  againft  an  aft  of  parliament^  Are  ftauises 
CO  be  repealed  by  fiftiona  ?  Poffibiy  the  ufe 
Ibmetimes  made  of  the  expreflion  Jmitilla  juris ^ 
upon  thefe  occalions,  may  have  arifen  from  it& 
being  firft  applied  to  the  power  which  the  tenant 
ftill  retains  (upon  the  principles  hereafter  men- 
tioned) of  barring  the  remainders  by  a  recovery, 
after  he  has  parted  with  all  his  right,  and  d]f«» 
charged  the  eftate  tail  by  a  fine  s  and  from,de« 
noting  that  power  itfelf^  it  might  afterwards 
come  to  bit  underftood  as  fomeihiog  on  which, 
that  power  depended^  and  thus  gradually  become 
fubftituted  in  the  place  of  thofe  very  principles 
of  which  it  was  really  nothing  more  than  the 
effeft,  called  by  an  improper  name;  and  when. 
this  impropriety  of  expreflion  has  once  led  to  an 
idea  of  a  fpark  of  right  remaining  in  the  tenant 
in  tail^  after  a  fine  levied  by  him,  (acc<^rding  to. 
^e  ftatutCi)  it  is  natural  and  reafonable  enough 
to  conclude,  that  it  defcends  in  the  fame  plight 
to  his  i0ue;  for  what  ihould  prevent  it?  £ut^ 
however,  till  the  enafting  elaufe  above  cited  is 
repealed,  it  perhaps  would  be  better  to  decline, 
entering  into  any  reafons  at  all  for  the  e|Fe£l  of  s 
recovery  after  a  .fine  by  tenant  in  ta||>  than  to 

think 


Aink  of  atcouhring  for  or  fi/pporting  it,  tjpoii 
the  principle  of  any  foppolcd  fpark  of  right  re- 
itiatiting  uncxtin^uifficd  of  undifchargid^  by  the 
Ihi'c. 

Thfcre  is  not,  as  I  obferved  before,  in  any  oC 
the  authorities  above  cited^  refpefiking  the  oper- 
ations of  »  recovery,  by  tenant  in  tail,  after* fine 
by  hiiti,  the  mention  of,  or  allufion  to  any  fup- 
pofed  fcinfilh  juriSf  as  the  reafon  for  the  bar. 
which  there,  certainly  would,  if  any  fuch  prin- 
ciple had  been  acknowledged  or  attended  to, 
upon  thefer  occafions ;  on  the  contraryj  the  cafe 
was  exptefsly  put  by  the  juc  r  ^ittM  and 
Jmes^  in  a  fplemn  argument  iii  t*iv  j.  >tchajuer, 
ahd  not  denied  by  any  other  of  the  judges,  as  in 
ioftaace  of  a  bar,  by  a  recovery,  in  a  cafe  where 
no  man  coMld  poQibly  fay  or  fuppofe  any  righ| 
at  all  fubflfted  in  the  tenant  in  tail. 

Thtf  reafons  laid  down,  in  our  books,,  f^r  t^e 
0|>eration  of  a  recovery,  by-  tenant  \n  tail,  to  bar^ 
ring  the  eftate  tail,  and  the  remainders,  or  rQWI»$^ 
fioo  thereon  depending  and  expe&ant,  may  l)e 
diftkiguilhed  into  four.  :  ,    ^  r'  r\* 

'  •    .       .  '        •         •  '  .  ■  •<•/.•»* 

^  The  firft  I  fliall  notice,  is  the  recompeace  tin 
value  i  vide  Pig.  a2.,  which  is  fuppofed  ta  be  rr- 
jdovf  red  by.  the  tenant  in  tail  agataft  the.  donor 
4>t  his  l^irs^  whom  h<^  is  fappbfed  to  vouch,  ia 
Jsey^  Aad>iScad  of  the  ia  tailed  laads  iiecoWed 
^  o  O  againft 
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againft  tbt  tenaat  in  tail  j  which  recorxipcpfe^,  ^f; 
it  is  fuppofed  to  go.jn  tJ)C  fame  intailcd  lincn 
and  courfe  of  defcent,  as  the  intailed  lands, re-, 
covered  againft  the  tenant  in  tail  would  have* 
done,  is  confidered  as  an  equivalent  and  com- 
'penfation   to   the   iflue,   for   the  intailcd  laads 

which  fuch  iflue  was  deprived"  of  by  the  recovery. 

»  •  ... 

This  principle  equally  extended  to  a  recovery 
fufFered  (before  the  ftatute  of  fines)  after  a  feofF-. 
rfient,  with  warranty,  or  a  fine  levied  by  tenant 
ih  tail,  notwithftanding  he  had,  by  fuch  feofF- 
rtient  or  fine,  parted  with  the  eftate  entirely,  as 
againft  himfelf  becaufe  his  vouchee,  the  fup- 
pofed  done  Jj>^'«}s  heirs,  coaling  in,  and  enter- 
ing into  tti%^^afranty,  tenant  in  tail  had  judg- 
rherit  to  recover  in  value  againft  him  for  the 
cftate'tail  v^hich  he  fo  came  in  to  defend  j  and 
this  recornpence  went  to  the  iflue  in  lieu  of  the 
lands  loft  by  the  recovery,  juft  in  the  fame  man- 
ner as  it  would  have  done  if  no  feoffment  or  fine 
had' preceded  the  recovery  by  the  tenant  in  taili. 
but  though  the  barfing  the  iflue  is  endeavoured 
to  be  accounted  for,  and  faid  to  depend  on^this 
principle  of  the  fuppofed  recornpence;  yet,  it  is- 
by  no  means  agreed,  that  the  fame  principle  ex- 
tends or  is  applicable  to  the  barring  the  re- 
nftainders  or  reverfion  ;  on  (he  contrary,  it  is  dc- 
nicd  43y  feveral  authorities;^ vide  Salk.  569^ 
P/l*.  2-1.  1  Wilf*  73.  I  Burr.  115.  Indeed^  if 
this*  principle  (iould  be  extended  to  the  barring 

'       •'      '       the 


thcremaiAderSras  well  as  thtf  iflue;  yec^  feeing,, 
that  the  recompence  is  fuppofed  to  come  in  lieu 
of  the  eftate  IoR:»  and  chat  the  tenant  or  vouchee 
can  be  fuppofed  to  lofe  no  other  eftate  than  what 
he.  has,  or  comes  in  privity  of,  it'wopid  be  ac-^ 
cefTary,  in  order  to  apply  it  to  a  recovery  by  .the 
iflfue  after  the  fine  with  proclamattoDs  by  the  an* 
celtor,  to  confider  fuch  iffue  as  cooling  in  bf  the 
eftate.  tail;  that  is,  of  an  eftate  which  be  never 
had  any  right  or  claim  tQ,  or  any  ^concetii  with, 
in  the  world,  all  iiis  privity  therewith  being  .en4: 
tirely  precluded  by  that  aA  which  difchmi^cd 
the  eftate  tail  before  the  tiflue  became  e^tided^ 
to  it.  *  '  ,  c  :     : 

'  «  •  .    . 

This  poflibly  might  be  attended  /  with  foipt 
difficulty^  which^  is  not,  1  thinkj  worth  our  en> 
deavours  at  obviating;  becaufe  this  'principlie; 
of  the  fuppofed  recompence .« baa  been.. fo  often 
treated  by  bur  courts  as  an  overftrained  fiAion» 
inadequate  to  the  purpofes  for  which  it  \%  a4r 
duced)  and  therefore  rejefted  by  .them  for  .othf^r 
grounds  of  a  different  nature^  thaiti^  I  thinki  we 
ought  to  be  cautiQMs  of  any  reliance  ^uponkj  X 
fliall  therefore  p^fs  to  ,the  next  re^fpn^affigped  by 
the  bookS|  which  is  particularly  applied  to  the 
effect  of  a  recovery,  as  barring  jheremaiadefs 
and  reverftons> ,  which  fomc;  profefs  to  accoqnc 
for,  by  telling  us,  that  th«  reco|verof  epmti  inj 
in  trontinuance  of  the.  eftate  tail  y  for  that  the  jc« 
CDvery  enlarges  the  eftate  tail,  whichjt  by  f^ppo* 

.  .  oca  fttion 
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fi^ton  of  law,;  ba3  »  perpetual  conttmiaocs ;  .(ec 
Pig.  2u  aod  the  atsthorities  thcie  cited* 

Tbii  reafiia  is  curioiUt  aod  favoorst  much  of 
legal  magic  It  is.faid  to  have  its  foundadoo  lu 
the  aftutcneffroftbe  judges  I  and  who  but  judges 
could  bvre  .been  fa  aftute  maj&  be  difficult  to 
fay.  It  cotaitiily  proceeds  from  a  depth  beyond 
the  reaah  of  common  apprehenfioosi^  to  me,  at 
lcaft>  fo  far  hom  explaining  an  iota  of  the  matter, 
it  calls  for  foeh  an  expianatipn  itielf,,  as  I  deipair 
of,  to  oendee  it  intelligible  i  but  whether  it  be 
inttUigibkiQC  not^  admitting  ic  to  be  a  Kub^B  Iqr 
ihe  bar  to  remainders  and  reverfions,  effefted^  by 
the  recoTcry  of  one  who  has,  or  ever  had  an 
eftate  ttaiU  oc  a  right  theretdj  ii|  the  lands  re- 
coveeed^  the^qv^ftibn  remains  hotvi^^W^are.to^ap* 
pLy  ii.Qoa  perfon.  who  ha$  not^  nor  ever  had  any 
eteto  tnilyrocriigbciorolacm.  ISO  one  in^the  la^si 
w4i4ch  ii  the  vifej  in  rel^A  to  the  ifiue  ia  tai^ 
after  »  fine  levied  by  his  aiicetor^^  purfuant  to  the 
ftatoir  |t  foT)  *  thQogh  €he  hiw>  ini.  f&veur  of  tbe> 
^MtsAptyi^ii  ef  aUetiacion^  m^f  allow  at  pe^ibci; 
having  %  MitHti^^  l^^eies  «df -ifthertance  in  landsy 
hy^  a  cfitttsiin' modb  of  convtfme^^  to  difcharge 
his  eftate  ofi  ics  htttits,  an#iopien  h  inrtaafnliaMP 
complete  tkle,  it  does  ao^  fcetn  clearly  tOifoHow, 
that  the  fi^e^pdwer  fliaU^  bek>n|r  co^  a^  perfon  who 
nevci*  had  any  property,  rqghtcor  ciaintirat  all  i» 
or  td  thof6  lands.  '  That  the>  remote  intereft  of  a 
remflikidlep  acliaii'  0r<  ttvirftonery  aftir^  an  eftate 
^    -  •  lo  tail* 
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tail,  fiiOuld>  for  th^  general  purpofes  of  alien- 
acion,  and  th«  cbAvemendes  thcnbe  arifing  tx>  a 
commercial  fociecyj  be  fabjefted,  in  a  certain  de- 
gree, to  the  power  of  the  tenant  in  tall^wHo  has 
a  more  immediate,  and  therefore,  in  fad,  a  greater 
property  and  intereft  in  the  inheritance  of  the 
fame  lands,  may  not  be  deemed  unreafonable ; 
but,  that  the  property  or  intereft 'of  any  man^  (aa 
that  of  the  remainder  man  or  reverlioner  io  the 
intaiied  lands,)  fliould  be  fubjefted,  in  any  de- 
gree, to  the  power  of  a  perfon,  (as  the  i0ue  tn 
tail  after  the  fine  of  his  anceftor,)  who  never  had 
any  intereft  or  claim  in  or  to  thofe  lands,  feema. to 
be  a  propofition  that  may  be  open  to  (onfid4rabk 
objcdions,  unlefs  io  any  particular  cafe,  where 
for  general  conveotence,  it  may  be  eftablidifd  by 
fome  rule  of  law* 

Here,  perhip^  \t  rmy  beurged^ibat aenaotia 
xail  himfelf,  after  a  fine  levied  by  him^  with  pmm 
ckn^ations,  has  no  property  or  right  left  ki  him 
of  or  to  ihe  lands  $  and,  therefore,  hta  power  to 
•bar  the  remainders  or  reverfion,  after  fuch  fincu 
h  liable  to  the  fame  objeftions.  In  anfwer  co 
this  it  may  be  obferved,  tbac  fucb  tenant  in  tail 
doe»  not  come  under  the  defcriprion  of  one  whm 
nerer  had  any  eftate  in,  or  right  to  the  lands  :  he 
■once  bad  that  degree  of  eftate  or  title  tberdn  to 
which  the  power  of  barring  bis  iffue  and  the  re^ 
mainders  was  incident  \  he  has  barred  the  firft 
by  the  fine  \  and^  by  the  fnbfequent  recovery,  h^ 

c  o  3  only 


only  proceeds  in  doiDg  what  the  flne  didtiofien* 
tend  tdj  arid  what -he  might  have  done  withmic 
tJM  fine  ;>'beiideSj  there  is  a  welUknowa  rul^  i& 
9tir  Jswrfxom  which  the  operation,  of  focK  (uh-^ 
.fequeODrecovery^  in  fuch  c^e^  feema  neceifmriljr 
Ab  rfcfulc;-  This  rule  is  the  third>  in  order  of  the 
four  iiKo  which  I  mean  to  diftinguifli  the  reaibii$ 
afligned  for  the  tSe&  of  a  common  recovery  by 
tenant  in  tail ;  it  is  this,  that  wherever  a  perion 
comes  in  as  vouchee  in  ^a  common  rffcx)very,  and 
enters  into  -the  ^warranty,  he-  is  confidered  as 
ooming^  in^  not  nierely  of  the  eftate  which  he 
may  then  have  in  the  lands,  (if  any,)  but  as 
jeoming  in  of  (or>*  in  the  legal  phrafe,  10  friviiy 
of)  alt  oiber  tfUtts  ^and  rights  -  which  he  ever  had 
mjnr Mtbejame lands  \  vide  SaJk^, ^yi,^  Pig.  114. 
11S.9  Break.  Tail  Plea,  32.  Upon  his  engaging 
in  thp  defepcfc  of  lands,  he  is  conddered,  in  judg- 
mtai^  of  law,  as  doing  fo  to  the  utmoft  extent  of 
^iny  right  or  iatereft  he  ever  had  in  thofe  laMs.; 
aiidj<  coafequ^oUy,  aa  coming  into  fuch  deface 
in  the  fame  manner,-  and  with  xhe  fame  effeA  ^s 
ifhof  were  then  afkually  in  veiled  with  all  foch 
eftaces  and  rights./  .  The  recovery  againft  him  is 
fuppofed  to  be  commenfurate  with  the  greateft 
cAate  or  right  which  he  is  fo  cQnfidercd  99  comf- 
ing:  in  to  defend  i  and,  confequently,  as  he  is 
•ftippofed  to  come  in  of  the  eftate  tail  which  he 
once  bad  in  him,  to;thefame  effeft  as  if  he  were 
t>hen  aftually  feifcd  thereof,  the  recovery  againft 
him  miift  have  the  very  fame  operation, ,  and  be 

;    ^  >  attended 
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tttended- with  the  fame  confcquences  as  if  he 
were  a£toaliy  feifed  of  the  rftate  tail  at  the  time« 
Now,  if  he  were  fo  feiftd,  it  is  cl«ar  the  re- 
mainders and  reverGon  would  foe  barred^  thejr 
muft^  tberefore>  be  equally  barred  by  a  recovery 
m  which  he  is  confidered  in  law  fo  feifed.     This* 
principle,  I  believe,  is  univcrfally  acknowledged; 
and  it  is  the  only  ground  noticed  by  the  court  in 
the  above  cited  cafe  of  Leier  v.  Barton^  as  re-^* 
ported  by  CPoke^  and  alfo  by  Sir  fV.  Jones^  in  the 
cafe  put  by  him,  in  the  places  above  referred- to> 
for  the  bar  effeded  by  the  recovery  of  the  tenant 
in  tail  afcer  a  Bne  levied  by  him )  in  neither  of 
which  cafes,  as  I  obferved  before,  is  there  the 
moft  diftant  fuggeftton  of  any  idea  or  fuppo^ 
fition  of  zfcintilla  juris  ;  but  the  principle  of  a 
man's  coming  in  of  all  the  eftates  and  rights 
which  were  ever  in  him,  though  it  applies  di- 
rectly to  the  tenant  in  tail  himfelf,  does  nbt  feem 
fo  applicable  to  the  ifiue  after  a  fine  levied  by^* 
the  anceftor,  purfuant  to  the  ftatute,  unlefs  we 
can  fuppofe  a  man  to  come  in  of,  or  inverted 
with  an  eftate  which  never  was  m  him,  and  to 
which  he  never  had  any  fort  of  title  or  daimin 
the  world.   The  tenant  in  tail  was  once  feifed  ofj 
or  entitled  to  the  eftace  tail ;  confequently,  upon 
the  principle  of  a  man^s  coming  in  as  voocbee  • 
of  all  eftates  and  rights  that  he  ever  had,  he 
conrves  in  of,  or  is  inveded  with  fuch  eftace  tail; 
but  the  cafe  feems  very  differciit  with  the  ifltie, 
afocrafine  with  proclamations  by  the  anceftor^ 

Q  c  4  fucb 
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fuch  iflqe  oever  had  any  right,  title  or  daim  to^ 

nor  was  comceroed  or  intcrefted^  in  any  dcgrcc» 

in  the  e(Ute  tail^  that  being  cztioguiihed^  aiul 

.t|i^  if^ic  barrpd  by  the  ^nceftor's  fine  $  therefore, 

the  fan^e  principle  does  not^pp}y.(o  tiim^  usleiji 

4  principle  wl)ich  invefts  a  man  ^ith  all  tftates 

and  rights  he  ever  had  can  be  upd^rfieod  to  in-* 

veft  biai  with  eftates  and  rights  he  never  had. 

Cquld  we^   indeed,   e^^tend   the  principle  of  a 

inan's  coming  iq  of  all  eftates  and  right^j  (Sc.  ib 

far  as  to  coofider  him  coming  in  of^  and  invefted 

wichj  qot  only  all  eftates  and  rights  which  were 

ever  in  hiqi,  but  alfo  all  fuch  as  were  ever  in 

his  anceftors^  w<c  might  then  proceed  to  apply  tc 

to  a  recovery  fuffered  by  the  iflTue  after  ^  fine,  with 

proclamations  by  the  anceftptr ;  but  I  cannot  find 

the  rule  any  where  laid  down  in  fuch  an  extent* 

AH  the  authorities  I  have  confuUed  or  have  met 

with  upon  the  matter,. go  no  further  than  the 

tenant's  cqming  in  of  all  the  eftates  and  rights 

that  were  ever  in  bim »  and,  if  we  reafon  upoa 

the  matter,  we  ipay  perhaps  find  feme  difficulty 

in  confidering  a  man  as  coming  in  to  defeodi 

and,  for  that  purpofe,  as  invefted  with  any  eftate 

that;  wasi  in  his  anceftor,  to  which  no  right,  title 

or  cliMm  ever  defcended  to  him,    A  man  may 

not  unreafonably  be  CQ^fidered  as  engaging  in 

the  fypport  and  defence  of  a  title  to  the  ei^tent 

of  any  right,  title  or  claim  he  eye;*  l^i^d  to  die 

lapdfis  but  it  is  another  thing  to  fuppofe  him 

coming  in  intefted  with,  and. engaged  to. defend. 

a  titU 
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« ttt)e  to  which  he  had  not  the  leaft  claim  or 
.fight  in  the  world.  If  any  inetaphyfical  reafons 
.^%Ti  be  framed  in  fupport  of  the  latter  fuppofi* 
.tion,  they  may  probably  be  oppofed  by  argtn 
mencs  of  a  more  intelligible  complexion  ;  i  am 
aware  indeed,  that  in  a  treatife  written  by  Ncy^ 
intided  the  Complete  Lawyer,  p.  86,  87.,  it  is 
fatd,  that  the  fcope  of  a  common  recovery,  with 
double  voucher,  is  to  bar  the  firft  vouchee  and 
liis  heirs,  of  every  fuch  eftate  as  at  any  time  was 
in  the  fame  vouchee,  or  any  of  his  anceftors 
whofe  heir  he  is  of  fuch  eftate,  and  all  other 
perfons  of  fcich  right  to  a  revorfion  or  remainder 
as  were  thereupon  at  any  time  expectant  or  de^- 
pendant.  Now  this  rule,  primd  facUy  appeals 
applicable  to  a  recovery  by  the  iflue  in  tail  after 
a  fine  levied  by  the  anceftor  $  and  if,  upon  exa- 
mination, it  proved  fo,  who  would  venture  tipoa 
a  conclufion  delivered  in  thefe  general  terms^ 
without  any  authority  or  reafon,  untefs  (bme 
de^ifion,  eftablifhed  rule  of  principle  could  be 
found  to  warrant  it  ?  This  rule  has  been  copied 
into  fome  late  conipilations ;  and  I  find  it 
adopted  by  the  editor  of  the  laft  edition  of  Pigot^ 
in  a  marginal  note,  where  inftead  of  acknowledge 
ing  the  author  of  it,  h«  cites  three  or  four  au- 
thorities that  by  no  nieans  warrant  its  application 
further  than  to  the  eftates  or  rights  which  were 
at  any  time  in  the  vouchee  himfelf;  bur,  upon 
attending  to  this  rule  as  laid  down  by  N^y,  we 
fliaU  find  he  fpeaks  of  a  recovery  whereby  the 

ifiue 
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iflue  n  barred,  which^  therefore^  does  not  app/y 
to  a  recoTcry  by  the  iffue  ^fter  a  fine  with  pro*- 
clamaiions  by  the  aoceftor^  becaufe  there  no 
•eitate  tail  is  barred,  as  there  is  none  fubfiAiog  to 
be  barred  :  when  he  fpcaks  of  barring  fuch  cftafic 
.as  was  ever  m  the  ancefior  of  the  vouchee^  be 
not  only  fuppofes  a  recovery  whereby  fuch  eftate 
H  barredj  which  is  not  the  cafe  wher^  no  fuch 
eftate  fubfifts  to  be  barred,  but  he  fays  of  any 
of  his  anceftors  wbo/e  heir  be  is  of  Juib  efiatt. 
iNow,  after  a  fine  with  proclantutions  by  tenant 
in  tails  00  one  can  be  heir  of  the  eftate  tail,  k 
being  deftroyed  or  difcharged  by  the  ftatute;  fb 
that,  although  a  recovery  may,  whenever  it  bars 
an  eftate  tail  that  ever  was  in  any  anceftor  of  the 
vouchee  whofe  heir  he  is  of  fuch  eftat«»  alfo.bar 
any  remainder  or  reverfion  that  ever  was  expedtr 
ant  thereon,  it  does  not  follow,  that  a  recovery 
which  does  not  bar  an  eftate  tail  that  was  in  the 
vouchee's  anceftor,  (as  it  cannot  if  no  (uch  eftate 
fubfifts,)  and  of  which  eftate  the  vouchee  is  noc 
heir,  (as  he  cannot  be  if  there  is  no  fuch  eftate 
to  defcend,)  will  bar  tl|e  remainders  or  reverfioa 
which  at  any  time  was  dependant  or  expe£banc 
gn  fuch  eftate  i  and  the  alternative,  or  in  any  tf 
^js  anccjiorsy  feems  added  in  refpe£t  to  an  eftat? 
which,  though  once  it)  any  anceftor,  has  been 
difcontinued  by  fuch  anceftor  j  in  which  cafe  the 
ejia^e  never  was  in  the-  ififue,  but  only  ^^  right  of 
a£iion ;  which  right  is  fufticieot  to  give  eficA 
and  validity  tp  the  recovery  in  which  fycji  iflue 

6         '         "  i^ 
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IS  vouclied.  But,  that  the  vouching  of  the  iflTue 
in.  tail,  where  no  right  to  the  eftate  tail  defcends, 
viill  not  bar  the  remainders  or  reverlion  appears 
from  the  cafe  ftiiced  by  JtnkinSy  251.,  n)iz.  that  if 
tenant  in  tail,  remainder '  in  fee,  is  attainted  of 
freafon  and  dies,  and  the  heir  of  his  body  \% 
vouched,  it  does  not  bar  the  remainders  s  be* 
caufe,  as  the  eftate  tail  was  fprfeited  to  the  king, 
it  never  defcended  to,  nor  was  in  the  heir,  nor 
any  right  thereto.  Now  what  is  the  difference  be- 
tween the  defceht  of  th(S  eftate  tail,  or  any  right 
thereto,  being  prevented  by  the  $16  H.  8.  c.  i j* 
which  makes  eftates  tail  forfeitable  to  the  king  for 
treafon,  or  by  the  ftatute  of  fines  which  deprives 
the  iffbe  thereof  as  much  as  the  forfeiture  for 
treafon  does  ?  for  it  feems  there  is  no  corruption 
of  blood  to  aid  in  preventing  the  defcent  of  any 
/cintillajurisy  or  phantom  of  right  in  one  cafe  any 
more  than  in  the  other,  becaufe  it  has  been  held, 
that  attainder  for  treafon  makes  no  corruption  of 
blood  as  to  lands  intaileds  fee  3  Co.  Rep.  io.| 
indeed  Jenkins  fays  further,  that  a  recovery. by 
tenant  in  tail  himfelf,  after  attainder  for  treafon, 
would  not  bar  the  remainder;  and,  therefore,  in 
this,  refpeft,  the  effeft  of  the  forfeiture  by  at-^ 
tainder  may  be  faid  to  differ  from  the  bar  by 
the  ftatute  of  fines;  but  this  is  cxprefsly  ac- 
counted for  on  a  principle  wtry  wide  from  any 
fuppofed  right  remaining  in  the  one  cafe  any 
annre  than  in  the  other  ;  for  2  Rollers  /J^r., 
foL  394.^  fay^j  that  ^  recovery  by  tenant  in  tai), 

after 
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after  a  fitie  levied  by  him,  bars  die  remaincFefy, 
Botwithftaoding  there  is  no  eftace  tail  then  fnb* 
£fting;  becaufe^  ii  is  confidered  as  a  comwimi 
ajfurance ;  and^  that  a  recovery  by  himj  after  at« 
tainder^  does  not  bar  the  remainders ;  becaufe  it 
is  not  confidered  as  a  conimon  affurance*  This 
brings  nr>e  to  the  fourth,  and  indeed^  I  concerre, 
moft  materia!  ground  ailigned  for  the  efFeft  of 
a  common  recovery  by  tenants  in  tan>  in  barring 
the  reverfion  and  remainderSj  which  is  its  being 
confidered  as  a  c6mmon  affurance  >  fee  1  Roll. 

^^^*  394-3  3  ^<^*  ^^^  A^'y  I  ^^y  73*3  I  Burr. 
115.;  that  is  a  mode  of  alienation  or  convey- 
ance whereby  tenant  in  tail  is  enabled  to  tinfetter 
his  tftate,  and  convey  a  title  to  the  whole  ftt^ 
difcharged  of  the  eftate  tail>  and  all  remainders 
and  reverfions  thereon  depending  or  expeAant; 
this  is  a  clear  and  intelligible  principle^  and'one 
that  almofl:  arifes  from  neceffity ;  from  chat  de^ 
mand  for  a  circulation  of  property  which  feenns 
infeparable  from  a  commercial  ftate. 

Now,  if  we  cndeavocrr  to  apply  this  prhrtiple 
to  the  prefent  cafe,  may  it  not  be  objefted^  that 
the  power  of  making^  a  comtnon  afiVsrance  of 
lands  fcems  to  imply>  that  ibme  eftate>  right  or 
title  in  or  to  the  fubje£t  of  that  power  either  dt>ea 
exrft,  or,  fome  time  or  other>  did  exi(^  in  the 
per  Ton  exercifing  fuch  power;  for  how  is  a  peffon 
to  be  confidered  as  making  a  common  aflurance 
of  lands  who  never  had  any  intereft  therein  to 
'  ^  affort ; 
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affurci  iffiich  a  perfon  can  convey  or  afltire  any 
thing  therein,  it  mud  be  the  properly  of  another 
that  he  fo  afliiites>  whilft.  he  craitsfers  .or  departs 
with  nothing  from  himfelf.  This  would  be  a 
kind)  ef  power  .which  there  probably  would  be 
fome  difficulty  in  perfuadiog  a  fcrupulous  en- 
q^uirer,.  that  it  c6uld  have  its  foundation  in  any 
prinoiple  ofjuftice^  reafon^  or  policy.  The  iiTue 
in  tail  (eems  to  (land  eata£i:ly  in  this  (ituation  in 
rcfpeA  to  the  intailed  lands  after  his  ancellor  has 
aliened  them  by  fine  with  proclamations ;  for, 
in  that  cafe^  fuch  iflfue  has  not,  nor  ever  had  any 
eiiatje>  right  or  intereil  at  all  in  the  lands  i  and 
if  he.  can.  make  any  cfFe&ual  common  aflurance 
of  thofo^landsy  it.muft  be  of  the  property  of  fome 
Qtbtr  perfon  therein,  he  never  having  had  any 
right  or  intereft  therein  himfelf.  The  cafe  is< 
Qtfacrwife  with,  the  tenant  in  tail.;  he  had  that 
eftare.  and  intereO:  in  the  lands  to  which  the  la^ 
annexes  a  power  of  making  a  common  afTurance 
of  the  whole  fee;  his  fine  does  not,  amount  to 
fuch  a.  complete  afiurance,  it  goes  only  part  of 
the  way  towards  it ;  therefore,  having  executed 
hisvpower  of  alienation  in  part  only,  what  is  there 
uoreafonable  in  foppofing  him  capable  of  fup^ 
plying  the  jdefcfb  ?  and  completing  the  aflurance 
by  a  fubfequent  recovery  i  Why  (hould  an  in- 
complete aflurance  made  by  any  perfon,  prevent 
his  after  conflrmiog.  his  own  a  A  ?  and  making 
his  title  as  complete  as  the  nature  of  the  eftate^ 
would  have  capacitated  him  to  do  in  cafe  he  had 

ncvct 
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ncTcr  fnide  the  preceding  incomplete  aflorioce  t 
For,  taking  the  matter  fimply  upon  the  footing^ 
of  a  common  afiuraoce>  there  is  nothing  ftaods 
in  the  way  of  the  tffeft  of  a  recovery  by  tenant 
in  tail,  after  a  fine  levied  by  him,  but  a  ]efii  per- 
fed;  mode  of  aflurance  previoufly  made  by  bim» 
felf,  which  he  may  therefore  be  fuppofed  capable 
of  completing  by  a  confirmation,  or  more  perfeft 
mode  of  afiurance  when  the  time  arrives  at  which 
he  would  have  been  capacitated  to  make  a  per-» 
fe£t  title,  if  his  preceding  conveyance  were  out 
of  the  way ;  whereas,  in  the  cafe  of  the  heir  in 
tail  after  a  fine  by  the  anceftor,  it  is  not  any  pre* 
ceding  afiurance  of  his  own  which  he  may  be 
fuppofed  capable  of  perfeding,  but  the  obftacle 
is  the  aft  of  another  perfon  fo  difpofing  of  the 
land  as  to  prevent  the  heir  having  any  r^ht  or 
intereft  therein  to  make  any  afiurance  at  all  df 
it*  Having  thus  far  explained  the  nature  and 
reafon  of  my  doubts,  I  would  by  no  means  be 
underllood  to  deliver  an  opinion  upon  tfac  point 
either  way  ;  I  cannot  help  thinking  it  a:matteri>f 
much  difiiculty  ;  and  all  that  I  nriean  to  ihew  is, 
that  the  point  does  not,  for  the  reafons  above 
exprcflcd,  fcem  to'  me ,  fufficicntly  clear  to  be 
prudently  relied  on  \  at  the  fame  time  it  is  my 
fincere  wilh  to  have  my  doubts  removed,  and  to 
fee  the  point  eftablifticd  upon  clear  grounds, 
which  one  fingle  adjudication  or  opinion  of  a 
court  would  do.  ^ 


If 


Cas^s  W  Opinions.  463 

irthc  flatter  were  brought  tjO  a  legal  difctHf- 
fiao^  it  fQfighc  probably  b&decermined  in  &vour 
of  t^c  recovery  by  the  ifloc  j  I  think  the  cafe  of 
a  recovery  by  the  iffuc  in  tail,  after  a  fine  levied 
by  hipofcl^  in  the  lifetime  of  hk  anceftor,  might 
be  argoedi  aod  dwelt  upon  in  fupport  ,of  the 
recovery ;  though  I  amr  aware,  that  upon  the 
ground  of  a  common  affurance,  that  cafe  mic^ht 
he  diftinguiflicd  from  the  prcfent,  as  the  only 
objection  to  the  recovery,  in  that  cafe,  would  be 
the  preceding  imperfeA  affurance  by  the  fame 
ptrjM  :  Perhaps  it  might  alfo  be  urged,  that 
though  the  eftate  tail  has  no  longer  any  con- 
tinuance as  between  the  iffue  and  the  conozee 
io  the  anceftor*s  fine;  yet,  a&  between  the  donor 
or  his  heirs  and  the  iffue,  the  warranty  may  be 
confidcred  to  continue,  fo  as  to  enticlc  the  iffuc, 
upon  being  vouched  in  a  common  recovery,  to 
recover  in  value  againft  the  donor  or  his  heirs, 
in  the  fame  manner  as  if  the  eftate  tail  had  not- 
been  barred ;  and,  for  that  rcafon,  the  remain- 
ders may  be  fuppofed  to  be  barred  as  they  would 
if  the  eftate  tail  had  not  been  barred  before ; 
and,  upon  its  being  objeded  that  the  rccomperice 
in  value  feems  to  be  confined  to  the  iffue,  and  is 
not  the  reafon  for  barring  the  remainders,  it 
might  be  anfwered,  that  however  diftinft  the 
grounds  or  rcafons  for  barring  the  iffue  and  the 
remainders  may  be,  they  are  always  found  fo 
united  and  concomitant,  that  there  cannot  be  an 
inftance  wherein  a  recovery  by  tenant  in    tail 

bars 
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bars  that  iflbe  without  at  ehe  fsme  time  birrrirg 
the  rtmmtndtts,  orvkeveffa;  fo  tKac  Whatever' 
maf  b6  the  feparaie  realbn  for  either,  the  reafeiv ' 
for  the  other  always  aceompanies  iti  and  (houM 
it  be  ebfertred,  that  the  queftion  i^  doc  about  a 
recoverj  whereby  the  iffvt  is  barred,  that  hating 
been  previoufly  done  by  the  fine  of  the  anceftor^ 
the  fame  obfervacion  may  be  applied  to.  the  nei- 
covery  of  the  anceftor  himfelf,  after  his  fine  f  and  * 
therefore  we  may  ettehd  the  propoficiod  ao  this, 
that  there  cannot  be  an  inftance  of  ftrecorcry  by 
tenant  in  tail  which  would  bar  the  idfoe,  if.  not 
before  barred^  that  mtiII  not  at  the  fame  time  bar- 
the  remainders    and    reverfion^    if  not    before* 
barred;  and  then,  by  parity  of  reafoniog,  the 
like  reference  may  be  excended  to  the  recovery^ 
by  the  iflue.     This  will  neceffarily  kad  to.  d»e 
grounds   above  noticed  for  diftingtHfliiog  be*>. 
tween  the  recovery  of  tenant  in  tail  and  that  by 
his  ifTue  after  a  fine  by  the  anceftor  ^  and  in  op* 
pofition  to  whatever  weight  they  might  have^  we 
might  urge  the  general  inconveniencies  of  per* 
petuittcs^  and  the  conftant  fpirrt  and  bent  of  our 
laws  to  avoid  and  remove  them.     For^  if  a  re* 
covery  by  iflue  in  tail»  after  a  fine  by  the'  an* 
ceftor^  will  not  bar  the  remainder  or  revcrfion^ 
fuch  remainder  or  reverfion    mud  continue  w 
fubfift  as  a  future  eftate  or  intereft,  to  take  eSt& 
in  poifeflion  upon  the  remote  event  of  the  general 
failure  of  iiTue  of  the  tenant  in  tail^  incapable  of 
being  barred  or  dcftroyed  by  any  means  what« 

ever  I 


Ca$£s  and  OptNiQifji. .  4^5^ 

ever ;  and  this  would,  be  a  perpetuity  to  a  degree 
beyond  aoy. thing rallowed  io.  aU  the  dodrintpf 
future. ufes  or  executory  devife». 

If  •     « 

It  i$  true>  that  by  the  common  l^w,  before  the 
(tatute  de  d0nis,  there  was  a  poffit?ilicy  of  revercer 
io  the  donor  and  his  heirs^  upon,  the  failure  of 
ifitie  of  the  donee  s  but  then,  this  poflibility  was 
capable  of  being  barred  by  the  donee  after  liTu^ 
bornj  and  flioald  it  be  anfweredi  that  the  like 
perpetuicf  fublifts  in  moft  cafes  of  bafe  fees^  as  a 
gilc  to  a  man  fo  long  as  another  man  fhall  have 
heirs  of  hia .  body  1  or^  as  fuch  a  tree  ftaads> 
where  .the  reverfion>  though  a  mere  poflibility, 
Hflt,  tr^nsferaMcj  is  yet  incapable  of  ,  beings 
barred;  I  ibould  think  it  might  fairly.be  aa^ 
fyyered^  that  the  unremedied  continuance  of. an 
inconvenience  is  one  of  the  mod  extraordinary 
arguments  that  can  be  urged  for  the  fupport  and 
cilabliihoaent  of  another. 

But,  in  (hort,  to  recapitulate  the  fubftance  of 
what  I  have  been  faying,  as  I  cannoc  find  a  fingle 
cafe  relating  or  alluding  to  the  effcft  of  a  re« 
covery  by  the  iflue  in  tail,  after  a  fine  with  pro- 
clamations levied  by  the  anceftor ;  and,  as  the 
cafes  decided,  or  dated  in  the  books,  of  a  re- 
covery by  tenant  in  tail  himfelf  after  fuch  fine, 
do  not  make  any  mention  of  a  recovery  by  the 
iflue,  or  either  exprefsly  or  by  inference  txtend 
any  further  than  to  the  recovery  by  tenant  in  tail 

H  H  himfelf; 
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himfclf  ^  nor  contain  the  nnoft  remote  allufion  t& 
a  recovery  by  the  iflue  $  and>.  as  the  realbns  ex- 
prefsly  given  for  the  operation  of  fuch  recovery 
by  tenant  inr  tail  himfelf^  are  his  coming  in^  as  ie 
is  termedj  of  all^eftates  that  were  eirer  149  hkns  and 
this  recovery  being  a  common  afllirvance;.'  neither 
of  wblck  neafoAS  feeme^  cJeafly  to  sipply  to  the 
i^eeovery  of  one  who  never  had  any  eftatc  in  bim^ 
or  any  (hadow  of  right  or  claim  tKcttto^  or  ad)r 
property  or  intereft  at  all-in  the  khds  ti»  convey 
or  make  any  commott  aflfurance  of,  i  ciaboc 
venture  to  confidep  the  point  fo  much  out  o£  fihe 
reach  <^f  xiifpece  atld  litigation  asfov  a^prudcm 
pttrehafeV  to  reft  his  titU;  upon  it )  andv  riMvefove^. 
I  cannot  iielp  thinking  it  incumber  on  me^  ia 
foch  trafe's,  to  procure  the  concurrence  of  the 
perfon  entitled  to  the  next  remainder  of  the  lo- 
•  heritance  exp^&ant  on  the  failure  of  the  iflue  of 
the  anctftor  in  tail,  who  levied  die  fine,  m  mak*- 
ing  the  defired  title;  and»  when  iuch  commr- 
rence  cannot  be  obtained,  I  have  no  other  alter- 
narivif  than  to  declare  to  the  purchafer  my 
doubts  "whether  the  intended  operation  of  a  re* 
covery  by  fuch  iffuc  in  tai^  after  a  fine  by  hit 
^ccftor,  as  a  bar  to  the  remainder  or  rcverfion,. 
may  not  be  difputcd,  and  of  courfe  to  caution 
him  againft  too  much  reliance  on  fuch  a  ftep  •. 

*  I  Fez.  z^3.  goes  no  further  than,,  ths^t  tenant  in  tail 
bimfelf  ))as  power  of  barring  the  remainders  by  a  recovery  after 
a  fine  levied  by  himfelf ;  for  which  pointy,  fee  the  aothorit!es* 
cited  i^  the  beginning  of  thefe  (beets. 

15  FUR* 
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Mhr  earncft  defire  co  get  rid  of  aU  dilScultict 
upoti  this  matter,  would  not  fuffbr  nie  ta  raft 
wtclioQC  a  itili  further  diiicufiion  of  the  point  in 
na^  pirn  mind;  and,  though  I  qan  by  nonieaas 
fiippofe  any  fpark  of  right  to  remain  in  a  tenant 
in;  taU  or  his  i  flue  after  afinewkh  proclaoiaeions 
:%  him;  for  my^r^afons.  given  in  che  fon^noer  ob- 
fi5rv%tiohs  on  the  matter,  nor  can  fee  how  any 
of  the  reafons  generally  laid  down  for  the  effeft 
of  a  Micovery  by  tenant  in  tail  in  barring  tha  re- 
mainders do  clearly  apply  to  the  recovery  by  the 
iflfue  after  a  fine  with  proclamations  by  the  an - 
ceftor,  nor  can  find  any  authority  for  the  effect 
of  fuch  recovery  by  the  iffue ;  yet,  after  pur- 
Aiing  the  arguments  which  occur  to  me  on  both 
fides  to  the  utmoft  extent  I  am  capable  of,  it  ap- 
pears to  me,  that  the  effed  of  fuch  recovery, 
^h(?Tein  the  iffue  in  tail  comes  in  as  vouchee,  is 
capable  of  being  fo  ftrongly  maintained  on  two 
grounds-:  Firft,  of  the  warranty  entered  into  by 
the  vouchee  of  fuch  iffue,  (the  fuppofed  donor  or 
his   heirs,)  and  the  judgment  thereon  for  re- 
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covery  in  value;  becaufe,  in  the  cafe  of  an  ad' 
verfe  a£tion^  the  iflue  in  tailj  I  apprehend,  if  heir 
general  of  the  tenant  in  tail^  andj  as  fuch^ 
vouched  as  conufee  in  the  fine  of  his  anceftor, 
(the  tenant  in  tail,)  On  the  warranty  in  fuch  fine^ 
might  deraign  the  warranty  paramount,  and 
vouch  the  donor  or  bis  heirs;  and,  upon  fuch 
donor  or  his  heirs  coming  in  and  admitting  fuch 
warranty,  the  iflue  would  have  judgment  to  re- 

,vcover.iQ;value.  Secondly,  of  the  great  general 
inconvenience  of  perpetuities  in  a  commercial 

;  ftate,:  and  idie  general  bent  and  fpirit  of  our  laws» 
for  that  r^afon^  to  avoid  and  remove  them>  that 
^  .is  widi  >  great  pleafure  I  find  occafion  to  ac- 
knowledge, that  I  now  think.myfelf  warranted  in 
doling  withi  the  bpinion,cthat  a.  recovery  wherein 
the  ifljLie  in  tail  is  vouched  will   bar   the  re* 

:«in^inders,  notwithftanding  the  eftate  tail  was  be« 
fore  extinguifhed  by  the  fine  of  the  anceftor  and 
will  have  its  full  efieA. 

When  difficulties  occur  to  me  on  any  point 
upon  which  I  am  confulted>  I  feel  it  my  duty  to 
declare  them  5  but,  am  never  more  happy  than 
upon  afterwards  difcoyering  what  appears  to  me 
fufficient  grounds  for  difmifling  them.  It  is  a 
.pleafure  for  the  attainment  of  which  I  never  fparc 
any  fort  of  pains. 
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the  perfonal  eftate  falls  (hort  in  the  payment  of  ie* 
gacies  -  -  -  -  121 

{Mortgagee  ijiould  infift  on  afSgnments  of  outftaml-^ 
ing  terms  to  his  own  truftee  -  -         414 


PARCELS, 

What  may  be  required  by  a  vendee  on  a  new  defcrip- 

tion  ttf,  though  there  be  no  doubt  as  to  the  identity  118 
jPrefentation  -  r  -  404.  309 


POWER, 

Of  fale  or  mortgage  confined  to  (b  much  as  the  per- 
Ipnal  eftaie  falls  fhorc  in  the  payment  of  legacies   12  if 

Of 


INDEX. 

Of  difpofitxon  given  by  tcftator  to  his  wife,  and  her 

execution  of  it  by  will  during  her  fecond  marriage  joj 
Of  fale  inferted  in  marriage  fettlement,  made  in  pur- 

fuance  of  propofals,  though  the  power  was  not  •*. 

exprefsly  noticed  in  fuch  propofals  -  309 

Of  fale,  execution  of,  by  an  infant  -  -         312 

Of  fale  in  marriage  articles  altered  by  the  fubfequent 

fettfement  -  ^  -  -  «  31^ 

Of  appointment  given  by  a  teftator  to  bis  wife,  con- 

ftfttflion  of  -  -  -  319 

PRECIPE.    See  Recovery. 


PRESENTATION,  404.  409. 


PURCHASE-PURCHASER, 

Un^er  a  power  of  fale  or  mortgage  for  payment  of 

legacies  where  the  perfonal  eftate  falls  fhort  121 

Under  recent  wills  ...  234 

Under  a  power  of  fale  in  marriage  articles  «>        315 

Kequiring  indemnity  againft  an  appeal  to  the  Houfe 

of  Lords  .  •  .  •  324 

In  the  names  of  three  illegitimate  children         ^        327 

Of  a  truft  eftate  by  the  truftec  -  -  417 

What  may  be  required  by,  on  a  new  defcription  of 

parcels  -  «  -  -  118 

RECOVERY, 

Tenant  to  the  prxcipe  for  fuffertng  an  equitable  re- 
covery,'where  the  freehold  is  given  to  a  feme  co- 
vert's feparate  ufe,  how  made  -  -         330 

Ttxdpe  for  fuflPering,  of  lands  given  to  one  in  tail, 
with  a  conditional  limitation  over  in  the  event  of 
brs  alienation,  whom  to  be  brought  againft      -       335 

Eitates  tail  in  different  perfons,  and  the  remainders 
over  barred  by  one  recovery  in  which  they  were 
jointly  vouched  -  •  -  338 

By 


I.  N    D    E    3J. 


^1^ 


By  Jane  A.  tenant  ii)  tail»  and  J.  5.  as  baron  and 
fime  -  -  -  -  34|. 

£fFe<fl  of,  by  the  iflue  after  ^  fine  b'y  (he  anceftoc 
tenant  in  tai),  in  regard  to  barring  reverGons  and 
remainders  over  •  -  «•  ^z 


REMAINDER. 

Intereft  df  a  bankrupt  in  a  veiled  remainder  in  tai{ 
In  his  wife,  expe(^ant  upon  a  previous  freehold  ia 
another  pcrfon  -  -  -  yj 

Contingent,  deftroyed  by  the  feoffment  of  the  affig- 
nees  of  a  bankrupt  -  -  *  oa 

Xiimited  by  A.  of  his  eftate  to  his  eldefl  fon  B. 
until  his  fon  C  attain  the  ag\&  of  21  years  ;  but 
if  his  fon  C  die  under  age,  and  without  iiTuey  to 
hold  in  like  manner  for  his  fon  D.  upon  his  fon 
C*%  attaining  21,  to  him,  his  heirs  and  ailigns 
for  ever.  But  in  cafe  of  C/s  death  under  age, 
and  without  rflue,  and  £).'s  attaining  21,  then  in 
like  manner  to  Z>.  -  -  -  207 

Crofs  remainders  by  implication  -  -         346 

Old  ufe  during  contingency  of  -  -         ^28 


REVERSION, 

After  an  eftate  tail  in  a  bankrupt,  expeflant  on  an 
eftate  tail  for  life  in  another  perfon,  not  barred  by 
the  aflignment  from  the  commiffioners  -  8j 

In  fee,  eftate  for  life  mortgaged  in,  by  feoffment  of 
the  aiEgnees  of  bankrupt  -  ^  92 


SALE, 

'  •#  ■  • 

Purchafc  under  i  power  of         -  •  121.315 


SETTLE 


i  U  D  t  X. 


SETTLEMENT. 


f^ 


Ltmitation  to  be  Inkitei  in  a  fcttlenent  of  a 
lady's  portion  required  to  be  fettled  upon,  and  for 
the  ufe  of  the  younger  children  of  the  marriage      350 

liimitations  proper  to  be  inferted  in  a  fettlement  di- 
rected by  a  teftatrix  where  there  is  no  more  on  a 
particular  event  than  an  implication  raifed  in 
favour  of  the  iflue  of  the  tenant  for  life         -         357 

On  the  words  heirs  of  tht  hoJtf  of  the  wife  by  the 
bujband  in  marriage  fettlementt  of  perional  eilate, 
alter  a  previous  limitation  to  her  for  life        •        381^ 


SHELLEY'S  CASE,   RULE  IN, 

Rcquifites  for  a  union  of  the  freehold  and  inheritance 
uiuicr  -  -  -  J-  360 

Devife  of  a,  legal  ellate  pur  autre  vie  to  truftecs, 
and  a  limitation  to  one  for  life,  with  a  remainder 
to  the  heirs  of  her  body  -  -  367 

Limitation  to  the  heirs  of  the  body,  and  contingent 
freehold  in  the  anceftor  .  *  371 

Devife  of  an  equitable  eftate  to  B.  for  life,  and  after 
her  deceafe  to  the  heirs  of  her  body,  accompaaied 
with  a  declaration,  that  (he  is  to  have  the  rents  and 
profits  for  her  own  proper  ufe  without  the  mxci*^ 
meddling  of  any  huAiaod  ^  •»  379 

A  lifpitation  to  the  heirs  lemale  of  B*  lawfi^Uy  to  be 
begotten,  as  tenants  in  common  after  pr^jrious 
lifnitations  to  B.  for  life,  remainder  to  truilees 
during  her  life,  to  fupport  contingent  remainders, 
remainder  to  her  iirft  ard  other  Ions  fucceffively 

in  tail  male  "  "  "  *  .3^3 

Limitations  to  the  heirs  of  the  body  of  the  wife  by 
the  hufband  in  marriage  fettleiticnts  of  pergonal 
cftate,  after  a  previous  limitation  to  her  for  life  388 
Limitation  of  a  term  to  one  for  life,  and  afterwards 
to  the  heirs  of  his  body,  accompanied  by  expre^ 
fions  indicating  an  intention  that  the  whole,  term 
ihquld  not  veft  in  the  devi'ee         «        39*3*  397*  4^^ 

ilMONY, 


INDEX 

••••  • 

SLMONY,.4a4.  409. 

Sec  A  DVp WSON. 

\' .  .      .  •  ••         . 

STAMPS^ 
'    SURRENDER,  100.  103. 

Sec  CoBT^HQU^  , 

TENANCY  IK  COMMON, 

Devife  to  the  heir  and  another  9^  tenants  in  common  12S 
Limitation  to  the  heirs  ftoale  of  B.  lawfully  to  be 

begotten  9kS  lenanis  in  comqaon,  af|er  pr^vfouii 
..limitation  to  J?,  for  life,  rema^ip49r  tQ  .tniftf9« 
.  to  fuppact  contiiigent.i:^q^^de{^,  t€fa^\^d^ty  to 

her  ftrft  and  other  fons  fucceffively  in  tail  male       3S3 


TERMS, 

Limitaf tga  Q^y  to-  onp  for  life,  and  afttrvmda  i^ 
.  the  heif  1  of  his  body,  accompanied  by  ck^iAfii-^ 

fiances  iodicating.  an  intention  thftfit  ^  wholo 
*  term  iboul^l  not  vefl  ia  the  devifee  *  393 

Afiignmeot  of  oatilanding,  to  martgas^e'-s  tr^iAe^ 

dircAcd.  -  r  •  *•  414 

^arol,  admitted  to  Ibew  a  miftake  in  a  bequeft     *    25^ 

:'     TITLE  DEEDS, 

Covenants  jjp,/rom  vendor  -  -  no.  ii9 

Requi(ite$(jto  render  a  title  under  a  recent  will  per- 
fcftly  niatketabU  •  •  .  234 

TRUSTEE 


I  N  D.£.sr.. 

*  * 

.mm.     . 

O^'kuSTEE  AKD  TRUST. 

Truftees  taking  a  fed  from  the  nature  of  the  trufts^ 
though  there  be  no  words  limiting  the  inheritance  154 

Whether  truftees,  whp  are  alfo  executors,  uke  only 
a  chattel  intereft^  or  the  fee  -  -  1 6S 

t)evire  in  truft  for  the  firft  fon  of  jf.  when  he  at- 
tained the  age  of  25  years  -  -  2tz 

Devife  to  executors  of  lands  in  truft  to  fell        -        222 

Statute  of  jtnh*  ch»  19.  extends  only  to  exprefs  or 
plain  trufts,  and  not  conftru&ive  or  implied  ones   236 

Legal  eftates  pur  autrt  vi$  devifed  to  truftees  367 

Purchafe  of  truft  cftate  by  thr  truftee        «-        -       417 

USE, 

Executed  under  the  ftatute  to  anfwer  the  apparent 

intent  of  the  teftator  •*  <-  421.  416 

During  the  contingency  of  a  remainder      .   ^  428 

WILL, 

Lands  fubjeded  to  a  charge  by,  with  a  dfvife  to  the 
herr  in  fee,  reftraining  pofleffion  till  pfayment  of 
the  charge         *  -  •  -  229 

Purchafes  under  recent  wills  -  •  I34 

A  perfon  cannot  by  will  empower  himfelf  to  make 
a  future  dirpofition  of  land  by  another  inftrument 
not  executed  as  required  by  the  Statute  of  Frauds, 
ap  Car.  2.  cop.  3.  -  -  -  431 

See  Deyxsx.  Sububy^s  Cxtt.    LziizTAtiOK. 


THE    END. 
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